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THE FREE NEGRO IN THE REPUBLIC OF TEXAS 
ScHoEN 
CHAPTER V 
THe Law IN PRACTICE 


‘ The free Negro policy of the Republic of Texas, crystallized in 
the passage of the definitive act of February 5, 1840, which 
remained in effect until emancipation, was to prove more effectual 
in theory than in practice. Practical difficulties asserted them- 
selves in the facts that the Negro wished to remain and his indi- 
vidual white friends were willing to use their influence in making 
this possible. By the terms of the law, immigration of free 
Negroes was prohibited and Negro residents were required to 
remove themselves from Texas within two years on penalty of 
sale into slavery. Although these provisions were effectually 
designed to make color the universal badge of servitude by anni- 
hilating the free Negro class, there is no evidence that any free 
Negro left of his own free will and none that he left by force. 
The immediate result of this law was a deluge of petitions for 
exemptions endorsed by influential white men in favor of their 
disfranchised friends, neighbors and servants. 

The provisions of the law at first were not clearly understood. 
Immediately after its passage, G. A. Pattillo of Jefferson county 
wrote to the president enclosing the petition of Jessee Ashworth,* 
“Praying Permission to remain quietly in this republic untill the 
the next meeting of Congress,” obviously for the purpose of gain- 


This petition has not been found. 
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ing from that body consent to his continued residence. According 
to Pattillo “Mr. Ashworth is a man under a good Character and 
in good Standing in the country where he has migrated from. I 
have my Self been acquainted with him for the last fifteen years 
and know him to Be a quiet and unassuming good citizen, you 
will confer a favour by paying some attention To the petition. 
Mr. Ashworth is not unly [sic] a good Citizen but a man of some 
property and will be of some benafit to the Gourment.”? Jessee 
Ashworth had probably immigrated previous to February 5, and 
under the law was entitled to the privilege which he asked, and 
no action was taken on his petition.® 

Thomas J. Rusk, who was employed as attorney by a number 
of free Negroes to aid them in their efforts to retain status and 
remain in Texas, expressed the opinion that the joint resolution 
of June 5, 183%, permitting Negroes resident in Texas on the 
day of the declaration of independence to remain, was still in 
force and that the law of February 5, 1840, did not apply to them.‘ 
His contention, however, was hardly tenable since the eleventh 
section of the 1840 law specifically stated that “all laws contrary 
to the meaning and spirit of this act are hereby repealed.”* Rusk 
probably had little hope that his interpretation would be accepted, 
since for his clients he resorted to the one clear avenue of escape 
which remained, an appeal to Congress to exercise its constitutional 
right and pass private acts enabling particular Negroes to remain 
in the country. 


*G. A. Pattillo to M. B. Lamar, February 24, 1840. Lamar Papers, 
MS. No. 1729, Texas State Library. 


*The name of Jessee is lost in subsequent petitions. The rapid fluctu- 
ation in the given names of the Ashworth brothers, as well as of other 
Negroes, is probably accounted for by a number of names under which 
some of them were known rather than by continuous migrations. On 
September 19, 1840, the names of the four Ashworth brothers are given 
as Joshua, Aaron, David and William. It is supplemented by another 
of the same date in which two of these brothers are called Abner and 
William (Memorial No. 19, File 49, September 19, 1840). In the latter 
part of 1842, the names of the “heirs of Moses Ashworth,” their father, 
are given as William, Abner, Aaron, Elisha, Lamas, Elija and Thomas 
(Memorial No. 11, File A, no date). On January 6, 1843, three brothers 
are named William, Abner and Aaron (Bill No. 2706, File No. 29, Janu- 
ary 6, 1843, Seventh Congress). The names of the four brothers are 
assumed to have been William, Abner, Aaron and David. 

‘Memorial No. 21, File 21, December 3, 1840. This petition for the 
relief of Allen Dimery and his family, old residents, was sent to Con- 
gress in order “that all apprehension may be set at rest.” 


°Gammel, The Laws of Texas, Il, 326. 
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Congress had adjourned on February 5, 1840, the same day 
that the new law was passed. The fifth Congress was to convene 
on November 2, and although two years were given them to comply 
with the law, free Negroes, their lawyers and friends did not 
delay their pleas but spent the intervening months busying 
themselves in the preparation of petitions to be presented to 
the fifth Congress. 

Among these were three from the citizens of Jefferson county 
praying for the relief of the four Ashworth brothers, Joshua 
[Abner], Aaron, David and William, and their brother-in-law, 
Elisha Thomas. Abner and William were early immigrants; their 
two brothers, Aaron and David, had arrived in Texas in 1838, 
and according to the petition had been “citizens for two years,” 
although during that time they had neglected to apply for per- 
mission to remain in the Republic. Previous to February 5, 1840, 
possibly they considered themselves as their brothers’ guests rather 
than as permanent residents and so circumvented the law. Sixty 
citizens of Jefferson county, nevertheless, signed their petition 
begging Congress to grant them permission to remain.® 

A second petition accompanied the first, pleading the cause of 
Abner and William, but neglecting their brothers. Abner and 
William certainly had the stronger claim for relief and it was pos- 
sibly with this in mind that a separate petition was prepared for 
them. If the first petition did not receive favorable consideration, 
the second might. The second petition stated that Abner and 
William had been citizens for the past six years, that they had 
“contributed generously to the advancement of the Revolution, 
that glorious struggle which resulted in bursting the fetters of 
Tyranny and which has elevated Texas to a string [?] in the 
scale of nations.” Seventy-one citizens of Jefferson county believed 
that the law of February 5, 1840, would “operate grievously by 
forcing them from the country, whose battles they have fought 
and whose independence they assisted in achieving.” The third 
petition, for the continued residence of Elisha Thomas, an early 
resident who had service in the army immediately after San 
Jacinto, received the endorsement of sixty-one citizens.* 

Joseph Grigsby presented these petitions to the House on Novem- 


*Memorial No. 19, File 49, September 19, 1840. 
"Memorial No. 19, File 49. September 19, 1840. 
*Memorial No. 18, File 49, September 18, 1840. 
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ber 5, 1840, when the session was but three days old. They were 
immediately referred to a special committee of which Grigsby was 
made chairman.® On the following day, this committee reported 
that the Ashworths had resided in Texas for several years and 
that some of them had arrived previous to the declaration of inde- 
pendence. They had contributed towards the achievement of inde- 
pendence “both by personal service and by their substance Gen- 
erously bestowed without fee or reward.” The report continued, 
“they conduct themselves well and are men of good credit wherever 
they are known, having been at all times punctual to their engage- 
ments, upright in their dealings and peaceable in their disposition 
and Although your committee are well satisfied that as a general 
rule it is not the true policy of this Country to encourage the intro- 
duction of this description of persons among us Nor even to allow 
them to remain, yet your committee believes that the persons set 
forth in the petition . . . should be an exception.”?° 

The committee report was accepted and a bill for the relief of 
the Ashworths passed its first reading without recorded opposi- 
tion. With this favorable action, James Reily believed the time 
auspicious for introducing the petition of Henry Tucker. Despite 
the long list of prominent Houstonians who had endorsed a pre- 
vious petition for his relief, the fourth Congress had refused to 
grant his plea. The new petition commended Tucker highly for 
“his habits of Sobriety, Industry and Honesty.” Thirty-nine 
prominent Texans including John R. Reid, late district attorney, 
after “attentive observation of his habits” testified “that notwith- 
standing they concur most heartily in the Law passed by the last 
Session of Congress, Compelling all free persons of colour to leave 
the Republic, by the first of January, 1842,‘° Yet the character 
and correct conduct of the said Henry Tucker is and has been 
such, that they feel satisfied that no injury can result from his 


*House Journal, Fifth Congress, 27. 

“Committee Report No. 2582, File 28, Sixth Congress. This undated 
report belongs in the papers of the Fifth Congress. House Journal, Fifth 
Congress, 33, 

“House Journal, Fifth Congress, 33. 

“The law was self-contradictory on the date of its effectiveness. Sec- 
tion 8 allowed free Negroes to remain until February 5, but Section 10 
required the president to issue a proclamation commanding all free 
Negroes to remove before January 1. Gammel, The Laws of Texas, II, 
326. President Houston disregarded Section 10, interpreting the intent 
of the law to be February 5. 
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example or conversation to the Slaves with whom he May associate, 
and on the other hand that this community is really benefitted 
by his Labour [and] they therefore cheerfully recommend” that 
he be permitted to remain.** The petition was subsequently re- 
ferred to the committee on the state of the Republic which on 
November 10, reported that it was of the opinion “that all such 
petitions signed by such a number of respectable Citezens all tes- 
tifying to his character should be complied with.”™* 

It became apparent to T. Pillsbury of Brazoria that the House 
members concurred heartily in the principles of the 1840 law, but 
not in the application of them to Negroes living in their respective 
districts. In an effort to conserve the time necessary to consider 
each petition separately he offered a resolution, adopted by the House, 
instructing the committee on the state of the Republic to “enquire 
into the expediency of providing by law for the continuance in 
the republic of free persons of color, who were in the country at 
the time of the adoption of the constitution, and to report by bill 
or otherwise.”?® Such a bill had precedence in the joint resolution 
of June 5, 1837, and if passed would dispense favorably with the 
great majority of Negro petitions and incidentally with the two 
for the relief of Samuel H. Hardin and James Richardson which 
Pillsbury carried in his pocket. 

Not content to await the committee’s report, Patrick Usher 
offered a resolution for the appointment of a special committee 
to take into consideration the propriety and expediency of exempt- 
ing Samuel McCullough, Jr., his three sisters and Uldy, another 
member of the family, from the provisions of the law. The reso- 
lution was adopted and Usher was named chairman of the com- 
mittee’® which subsequently reported “their case is one of a peculiar 
and meritorious kind; and fully entitled to the sympathies of the 
nation . . . One of the individuals [Samuel McCullough, Jr. | 
proposed to be exempted as aforesaid was among the first to shed 
his blood in the war of independence, such being the case, your Com- 
mittee are altogether averse to his removal from the bosom of the 
nation . . . [since] such a course . . . would . . . be worthy 


Memorial No. 16, File T, no date; House Journal, Fifth Congress, 32. 

“Committee Report No. 2200, File 23, Fifth Congress. House Journal, 
Fifth Congress, 63. 

“House Journal, Fifth Congress, 34. 

“House Journal, Fifth Congress, 35. 
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of the condemnation of ali enlightened nations, therefore as the 
said individual has been disabled in the service of his adopted 
country,” he and his relatives should be allowed to remain.’7 The 
recommended bill for the relief of the McCulloughs passed its first 
reading on November 9, the same day on which the Ashworth 
bill was engrossed.*® 

The committee on the state of the Republic, having so far 
ignored Pillsbury’s resolution to grant residence rights to all free 
Negroes living in Texas at the time of the adoption of the Con- 
stitution, the intention of Congress apparently was to dole out 
residence rights singly or in family groups. Pillsbury thereupon 
unfolded the two petitions which provoked his resolution. The 
first of these, endorsed by twenty-three citizens of Brazoria, prayed 
that James Richardson be allowed to remain. 

Richardson was a “vendor of oysters and refreshments” and 
noted for his “industry, sobriety and correct deportment,”’ and 
his sixty years had not prevented him from serving in the garrison 
at Velasco in the late war. “From the circumstance of his being 
in the habit of entertaining travellers between Velasco and San 
Luis, which is the only one on the road and midway between 
those towns, he is useful to the public in a situation suitable to 
his days and at a locality where a white person equally serviceable 
could not be expected to reside. . . . From his age and character 
and the fact of his having no descendants, as well as from . . 
[the] isolated situation of his dwelling, he is not liable to cause 
or promote any of the evils for whose prevention the Laws” pro- 
hibiting residence were designed.*® 

In the second petition presented by Pillsbury the citizens of 
Brazoria county represented “that while they approve the policy 
which dictated the passage of ‘An Act concerning free persons of 
color’ by the last Congress, they believe there are some persons 
of that description in the Country who by their long residence, 
industrious habits, and general good conduct have strong claims 
to be exempted from the provisions of that act and among that 
number are” Emanuel H. Hardin and his wife, Tomas Morgan. 
Continuing, they said, “Your petitioners believe that it would be 
both arbitrary and unjust to require them to leave the country, 


“Committee Reports No. 1677, File 19; No. 1527, File 17, Fifth Congress. 
“House Journal, Fifth Congress, 40. 
“Memorial No. 23, File 75, October 19, 1840. 
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since they came here under laws that invited their emigration, 
and acquired rights and property to a considerable amount before 
those laws were changed.” Sixty-five citizens, including Wm. T. 
Austin, Henry Austin and Henry Smith, believed that if the law 
were applied to the Hardins a great injustice would be done them.” 

The Richardson and Hardin petitions were both referred to the 
committee on the state of the Republic on November 9.*! On the 
following day the Ashworth bill passed the House** and the bill 
for the relief of the McCulloughs was read a second time. At this 
reading attempts were made to amend the bill by adding the 
names of Lewis B. Jones and family; William Goens | Goyens| 
and Bredget; and Pleasant | Bious], a resident of Houston. The 
amendments were lost but the original bill passed.** 

When the Ashworth bill came up in the Senate on November 20, 
it was amended by inserting after the named beneficiaries “and 
all free persons of colour together with their families, who were 
residing in Texas the day of the Declaration of Independence,” 
and passed.** The amendment of the Senate was accepted by the 
House without recorded contest?> and became law on December 
12, 1840.2¢ 

This law restored the privilege of residence to all free Negroes 
who had immigrated previous to the declaration of independence 
“anything in the laws of the country to the contrary notwith- 
standing.” In addition, it conferred the same rights upon David 
and Aaron Ashworth who had immigrated in 1838. These two 
brothers were the first and only Negroes to immigrate subsequent 
to the declaration of independence who were given Congressional 
sanction to remain. On December 15 a superfluous act gave the 


“Memorial No. 18, File H, no date. This petition received a favorable 
committee report on November 18, 1840. Committee Report, No. 2200, 
File 23, Fifth Congress. 

“House Journal, Fifth Congress, 40. 

“House Journal, Fifth Congress, 52. 

*House Journal, Fifth Congress, 54. 

“Congressional Papers, Fifth Congress. Senate Journal, Fifth Con- 
gress, 38. 

*Bill No. 1610, File 18, Fifth Congress. Endorsed, ‘Substitute of Sen- 
ate read and adopted.” 

“Gammel, The Laws of Texas, II, 549. The same act erroneously ap- 
pears again as a separate act with the Ashworth name spelled “Ains- 
worth” in Gammel, The Laws of Texas, I], 648. 
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same privileges to the McCulloughs that had already been given 
to them in the Ashworth act of December 12, 1840.77 

No further supernumerary acts were passed. Memorials already 
in the hands of committees and those which continued to come in 
were simply endorsed “provided for by law.” Although these 
petitions were not actively considered by Congress in the formula- 
tion of the Ashworth law, the fact that a majority of the con- 
gressmen had received one or more of them from their constituents 
played a decisive role in its passage. The majority of these men, 
doubtless, would have upheld the principles of the 1840 law had 
it not been incumbent upon each congressman to sustain all similar 
petitions for the relief of free Negroes in order to secure favorable 
consideration of his own. These petitions are a chief source of 
information about the colored population as well as a catalogue 
of the reasons given by white men for dispensations in favor of 
Negroes. 

Thomas J. Rusk prepared a petition for William Goyens and 
eight other unnamed persons, probably relatives of Goyens, rep- 
resenting that Goyens “has conducted himself as an honest indus- 
trious cit[i]zen and has accumulated considerable property in 
land ete. and has been of great servic[e] to the Country in our 
Indian difficulties.” Fifty-four citizens of Nacogdoches county 
believed it would be “an act of Justice and magnanimity” for Con- 
gress to grant Goyens and these eight other Negroes the right to 
remain in Texas.** 

The nine children of David and Sophia Gowns represented that 
their parents had emigrated to Texas in 1827 with the six oldest 
children, the three youngest having been born in Texas. Their 
mother had died in 1838, which explains the absence of her name 
from the petition; their father was a white man.*® The two oldest 
daughters, Louisa and Eliza, had been married for some years, 

“Gammel, The Laws of Texas, Il, 468. The bill was amended twice 
before passage. A wholly unnecessary provision to the effect that the 
present bill was not intended to exempt the McCulloughs from the provi- 
sions of any future act in relation to free persons of color, was struck 
out. The bill was further amended to include the descendants of the 
McCulloughs (Bills No. 1677, File 19; No. 1527, File 17, Fifth Con- 


gress), but is without significance since the Ashworth Act by including 
the families of its beneficiaries was construed to mean their descendants. 


**Memorial No. 13, File 32, September, 1840. 
*The petition reads, “they are the children of David and Sophia Gowns, 
the last named a free person of colour.” 
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evidently to white men, and between them had added five free 
Negroes to the population. “Considering themselves secure in 
person and property under the Constitution of Coahuila and 
Texas,” the petition continued, “and all their hopes and expecta- 
tions in that particular being fully realized by an act for the 
relief of free persons of colour passed June 5, 1837, those of your 
petitioners who have arrived at an age of maturity have endeavored 
with what scant means have been at their command to improve 
their condition by the acquisition of some little personal property, 
and their most strenuous efforts have been to demean themselves 
in a proper and becoming manner, consequently it is with extreme 
sorrow that they find [by] an act of the last Congress, they are 
allowed but a short time longer to remain within the limits of 
this Republic.” They asked Congress to relieve them from the 
operation of the law, “and by a measure of kindness and generosity 
permit them to remain in a land endeared to them by almost 
every tie that can bind the affections to any country.” Sixteen 
citizens of Nacogdoches and Thomas J. Rusk, as attorney, signed 
the petition.*° 

Fannie McFarland had been brought to Texas in 1827 and had 
been manumitted in 1835, but her four children were held as 
slaves “so that all her hopes and prospects of life are here.” 
Seventy-nine citizens of Houston urged upon Congress the untold 
hardships which Fannie would suffer from “being obliged in her 
old age to leave her children, to sacrifice her hard earned property, 
to be obliged to part from friends of years standing, to be obliged 
to leave her only home and be turned loose upon the wide world,” 
and they prayed Congress to give her “permission to spend the 
few remaining days of her life as a resident and cit{i]zen of this 
republic.”** 

Thirty citizens of Montgomery county testified that Robert 
Thompson was “a man of prudence and industry” and cheerfully 
recommended that he be allowed to remain in the country. 
Thompson had purchased two hundred acres of good land for 
which he paid six hundred dollars “in par money” and upon 
which he made extensive improvements. He was “possessed of a 


Memorial No. 13, File 32, October 18, 1840. 
“Memorial No. 16, File 65, October 30, 1840. 
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considerable stock of horses, cattle and hogs and is in a situation 
to live independent and happy.”** 

Zelia Husk alleged that she came to Texas in 1835, and for two 
years previous to her petition lived in Houston “peaceably earning 
her livelihood” by “exercising the Industry of a washerwoman.” 
Despite her industry, Zelia did not have the means of removing 
from Texas with her daughter Emily. Forty-one Houstonians 
were willing to have her stay indefinitely.** Diana Leonard, a 
competitor of Zelia, found herself in a similar position. She had 
come to Texas in 1835, worked one year in the service of Colonel 
James Morgan and for two years lived in Houston “exercising 
the industry of a washerwoman.” She lacked the means for 
transporting herself and her child, and twelve citizens of Houston, 
including Joseph Baker and I. M. Moreland, prayed that she be 
exempted from the law.** 

Five citizens of Rutersville “well acquainted with the old Free 
Black Wooman Patsey” joined John Robb, with whom she lived, 
in a declaration that “She is honest, and mindes hur own bisanis 
She is about fifty-five or sixty years of Age and we believe She 
will do no harm by being purmited to remain in the Republic.”** 

Other petitions of the same nature, since lost, reached Congress 
at this time. One such memorial from the citizens of San Augus- 
tine county for the relief of a number of free Negroes which was 
presented by Sam Houston has not been found,** another from 
the citizens of Red River county has not been located.** 

The Ashworth Act which resulted from the foregoing petitions, 
in combination with the law of February 5, 1840, had the effect 


=Memorial No. 5, File T, December 13, 1840. 

’Memorial No. 380, File 45, December 14, 1840; House Journal, Fifth 
Congress, 244. In the following year, Zelia was to discover that she 
arrived in 1836 instead of 1835, necessitating a second petition to be dis- 
cussed presently. Memorial No. 122, File 40, December 11, 1841. 

*Memorial No. 16, File 54, December 14, 1840. 

“House Journal, Fifth Congress, 504; Memorial No. 144, File 74, De- 
cember 31, 1840. This petition is ambiguously endorsed “Inexpedient and 
unnecessary.” If Patsey immigrated previous to the declaration of in- 
dependence the petition was unnecessary; if she came subsequently to that 
time Congress may have deemed action inexpedient, but both terms were 
not applicable. 

“House Journal, Fifth Congress, 146. This petition was probably for 
the relief of John Bird and his family, old residents in San Augustine 
County. 

"This petition was for the relief of Wiley. House Journal, Fifth Con- 
gress, 188. 
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of mitigating the harshness of the law by dividing the free Negroes 
into three chronological groups. Negro immigration subsequent 
to the passage of the 1840 law was prohibited. The first group, 
who continued to enter in violation of the immigration provision, 
sought the right to remain in contravention to it. The second 
body of Negroes who immigrated subsequent to the declaration 
of independence and previous to February 5, 1840, and were per- 
mitted to remain two years, endeavored to have their time limit 
extended indefinitely. The third group, Negroes who were residing 
in Texas on the date of the declaration of independence, were 
permitted to remain permanently. These favored persons imme- 
diately pursued further privileges, chiefly to be secured in their 
property rights. 

This classification was logical and as just as any grouping could 
be. It respected the residence rights of those who had immigrated 
to Texas under the assurances of the Mexican government, it 
allowed Negroes who had settled without governmental consent 
a reasonable time to dispose of their belongings and quit the 
country, and it forbade future entry. But it did not conform to 
the preconceived notion of southerners in general and Texans in 
particular that free Negroes as a group, regardless of the chronology 
of their entrance, were an undesirable element in the population. 
They fully recognized that their own washerwoman, cook, barber 
and neighboring farmer were good Negroes, peaceably earning 
their livelihood in a manner which benefited the community. They 
were not concerned whether a Negro entered the country in January 
or March, whether in 1839 or 1841. With the individualism of 
the frontier, they wished to deal with a Negro as a person, and 
if he performed useful labor and conducted himself in a manner 
which they conceived becoming to his race and his station in life, 
he was a welcome addition to the community and was assured 
protection as a Negro who merited exception from the law. Har- 
boring such views, as most Texans did, the chronological classi- 
fication soon broke down. 

Despite the law prohibiting immigration, free Negroes entered 
Texas and remained with impunity. A mulatto barber took pas- 
sage in the early part of 1840, subsequent to the passage of the 
law, from New Orleans to Galveston. During the voyage by 
claiming his own berth he narrowly missed having his throat 
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slashed by two respectable gentlemen emigrating to Texas.** Ar- 
rived at Galveston he had no further difficulties although under 
the law he should have received ten days notice to quit the country 
and the ship captain should have been heavily fined for bringing 
him to Texas. David, a manumitted slave from Tennessee, immi- 
grated to the Republic in 1843, and was so little aware of the law 
that he did not petition the state legislature for permission to remain 
until 1853.°° Mary Madison came to Galveston sometime between 
1841 and 1843, and remained unmolested. She was “a valuable 
citizen in many ways especially in the capacity of a nurse in case 
of sickness and many citizens and strangers afflicted with disease 
have experienced her kindness, attention and watchfulness.’’*° 

These three Negroes, doubtless, proved themselves useful and 
peaceable and remained upon the suffrance of their local com- 
munities which refused to prosecute them. Several additional 
cases came to the notice of Congress. Lovinia Mansell with her 
three children immigrated to Texas in 1843, without a knowledge 
of the law, and could not leave “without great expense and incon- 
venience.”** A bill was introduced in the eighth Congress to 
allow Lovinia and her three children to remain permanently.** 
On its second reading it was referred to a select committee of five 
which reported it back with an amendment requiring Lovinia to 
post bond of one thousand dollars for herself and children “con- 
ditioned for their good behavior, so long as they remain citizens,” 
and recommended passage. The names of John Day, Free Tom 
of Gonzales and Silas of Bowie, evidently new arrivals, were added 
to the bill.4* The disposition of the House to annul general laws 
of the land through private acts was sufficiently irksome to one mem- 
ber to cause him to propose a further unconstitutional amendment 

“Autobiography of James N. Smith, 3, 7, 8, 9. University of Texas 
transcripts. 

*Memorial No. 88, File 95, November 28, 1853. 

“Memorial No. 251, File 64, no date. This petition is signed by eighty- 
two “of the most respectable ladies and gentlemen of the city of Galves- 
ton.”” Bill No. 39, File 53, Fourth Legislature. 

“Memorial No. 51, File 60, February 25, 1846. 

“Bill No. 2816, File 30, Eighth Congress. 

“The name of William Goy[e]n[{s] was also added. Govens already 
had legal permission to remain under the Ashworth law. Further amend- 
ments were made to include William Gladman [Gladden] and Chance 
[Charles] Grub[b]s. These two Negroes immigrated previous to Febru- 


ary 5, 1840, and are considered later. House Journal, Eighth Congress, 
246, 248, 266, 288; Bill No, 2816, File 30, Eighth Congress. 
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“that all free persons of colour in the Republic be recognized as citi- 
zens,” which was lost by a vote of 2 to 23. The term citizen had fre- 
quently been used loosely to refer to any inhabitant of the country 
but to satisfy its fastidious member the bill was amended by 
striking out citizens and inserting residents. A motion to sus- 
pend the rules and read the bill a third time was lost by two 
votes, 22 to 14, and a few days later enough representatives changed 
their vote to defeat the bill 18 to 12.** 

Lovinia admitted that she had entered the country in violation 
of the immigration law, Congress refused to exempt her from it, 
yet Lovinia was neither forced to leave nor did she suffer the 
penalty of sale into slavery. This refusal resulted only in the 
submission of a second bill to the ninth Congress which received 
the favorable recommendation of the committee on the state of 
the Republic.*® On the floor, an amendment was offered and 
adopted providing for “bond with approved security” to be entered 
in such amount as the Chief Justice of her county should direct. 
An additional amendment “that she remain under the protection 
and direction of some white family” was adopted, and a third 
amendment to restrict her residence to the “county where she now 
resides” was rejected. Two days later the bill was laid on the 
table and never taken up, but Lovinia continued her residence 
unmolested.*® 

The mere existence of the law may have discouraged some 
Negroes from coming to Texas and others may have been refused 
passage on ships bound for Texan ports but no direct evidence of 
such effects has been discovered. Those who did come, as far as 
is known without exception, were permitted to remain without 
molestation. So it was, that with a stringent law on the statute 
books effectively designed to rid Texas of its free Negro popula- 
tion within two years of its enactment, their numbers were actually 
increased through immigration. 

The second group of Negroes, those who immigrated subsequent 
to March 2, 1836, and previous to February 5, 1840, under the law 
were forced to emigrate before February 5, 1842. They sought 
to extend their residence privilege indefinitely. A beginning in 


“House Journal, Eighth Congress, 266, 288. 

“House Journal, Ninth Congress, 66, 83. 

“House Journal, Ninth Congress, 109, 112; Bill No. 2915, File 32, Ninth 
Congress; Memorial No. 51, File 60, February 25, 1846. 
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this direction had been made by the Ashworth act which specifi- 
cally exempted David and Aaron Ashworth, both of whom emi- 
grated in 1838, from the provisions of the law applying to this 
group; and on November 10, 1840, the House committee on the 
state of the Republic in considering the petition of Henry Tucker, 
who arrived in 1838, had rendered the opinion that all petitions 
in favor of a Negro’s residence signed by as many as forty respect- 
able citizens who testified to his good character should receive 
the sanction of Congress. 

Two additional petitions were received from Henry Lynch and 
Andrew Bell, both of whom immigrated subsequent to the decla- 
ration of independence. Henry Lynch, a resident of Austin, sent 
in an unendorsed petition in which he claimed that he “emigrated 
two years since, at the time when there was no law prohibiting 
the settlement of free persons of colour in Texas. He has a wife 
in the country as well as many other ties which endear the country 
to him,” and on these grounds he asked for permission to remain.** 
Andrew Bell came to Texas in 1837; he was a “good brick mason 
and his services valuable to the improvement of the country.” Six 
endorsers including Thomas J. Rusk believed that “No injury 
and much benefit” would result from granting Bell permission to 
remain in Texas.*® 

The committee on the state of the Republic, in reporting on 
these petitions, deemed it “inexpedient to allow any free persons 
of colour to remain in this republic,” although evidently referring 
only to late arrivals, as this same committee reported favorably 
on all petitions of Negroes who had immigrated previous to the 
declaration of independence.*® The decision of the fifth Congress 
in accepting the committee’s report, was that all free Negroes who 
had immigrated subsequent to the declaration of independence must 
remove from the Republic before February 5, 1842. 

With the convening of the sixth Congress on November 1, 1841, 
members of this group made their final pleas to the legislature for 
permission to remain. Pleasant Bious related that he had emi- 
grated to Texas “without a knowledge of the law prohibiting free 
persons of colour to remain and abide in the country.” He testified 

“Memorial No. 54, File 17, December 15, 1840. Endorsed “Inexpedient 
and unfavorable.” 

‘Memorial No. 46, File 5, December 4, 1840. 


“Committee Report, No. 2202, File 24, Fifth Congress; House Journal, 
Fifth Congress, 375. 
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that he had lived in Texas about three years and had a wife and 
children who were slaves and therefore could not leave with him 
“to any other Government.” He prayed Congress “that he may 
be permitted to Remain and abide within the Republic protected 
by the Laws of the Country from the many wrongs and abuses 
which he has heretofore suffered, from those who is disposed to 
use the power of the Law or abuse your petitioner because he is 
Black and of the African Race (Though free) your petitioner 
doth further Show that he has Service in the army in defence of 
this Republic and Begs to be permitted to live in the Country 
which he has defended and is at all times willing to defend.” 
A bill was introduced to permit Pleasant Bious to remain, and 
an amendment adopted to restrict his residence to Houston county, 
but the bill was lost.** 

In her first petition in 1840, Zelia Husk, Houston washer- 
woman, alleged that she had immigrated in 1835, and after the 
passage of the Ashworth act her petition was endorsed “provided 
for by an act already passed.” To her dismay, Zelia soon dis- 
covered that she had arrived subsequent to the declaration of 
independence and consequently that she did not share in the 
benefits of the Ashworth act. In the year intervening between 
her two petitions the number of her endorsers and presumably 
of her washings increased from forty-one to fifty, and she no 
longer complained that she lacked the means of transportation, 
but now the “law requiring removal [reads the petition] would 
bear heavily upon herself and daughter Emily . . . inasmuch as 
she would not know where to go if driven hence.” Endorsers 
declared that they had known the woman for the last two or three 
years, that she “Conducts herself well and earns her living by 
Honest Industry in the capacity of Washerwoman,” and that they 
were perfectly willing for her to continue.*? 

The first unendorsed petition sent in by Henry Lynch had been 
ignored by the fifth Congress, so Lynch collected the signatures 
of his employers to a second. Thirteen citizens of Austin who 
frequently hired him declared that they had “always found him 
[an] honest, sober, well disposed and humble fellow, and would 


“Memorial No. 45, File 5, November 5, 1841. 
“Bill No. 2228, File 25, Sixth Congress. 
“Memorial No. 122, File 40, December 11, 1841. 
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be pleased to see Congress give him the liberty to remain.”** When 
the petition was presented in the Senate, Francis Moore moved 
for rejection, but the motion was lost by a seven to three vote and 
referred to the judiciary committee.** 

Sixty-seven citizens of Red River county brought to the attention 
of Congress that Chance [Charles] Grubbs was “notorious for 
his good reputation and is strictly and perfectly honest truthfull 
and not in any way evil disposed and withal a good mechanic and 
of industrious habits and all those who are acquainted with the 
said Grubbs are perfectly willing for him to remain in the country” 
together with his five children.*® 

John Hemphill wrote his own unendorsed memorial in which 
he claimed that at the time of his immigration from Alabama in 
1838, he “believed it was not contrary to law, at least it was the 
custom so to do.” If he could not be granted the right to remain 
permanently he prayed Congress for time to collect money due 
him for his labor, as “from the extreme scarcity of money and 
hardness of the times, he could not raise the means now of return- 
ing” to Alabama. Evidently he could raise bond as he was willing 
to post a forfeit for his good behavior if permitted to remain for 
a year. By granting his prayer Congress would prevent him “from 
being driven a peniles and a houseless wanderer on the face of the 
earth.”** 

On January 5, 1842, the House committee on the state of the 
Republic recommended the indefinite postponement of the peti- 
tions of Zylpha Husk, Nelson Kavenaugh, Silas Porter, Charles 
Grubbs and Henry Lynch.** Evidently it was the will of the 
sixth Congress as of its predecessors that all free Negroes who 
had come to Texas subsequent to the declaration of independence 
should either emigrate or suffer the consequence of being sold 
into slavery. 

One last appeal was made and it was heard. On February 5, 
1842, the day on which the 1840 law became effective, when 
Congress adjourned without exempting these Negroes from the 


Memorial No. 28, File 54, December 15, 1841. 

“Senate Journal, Sixth Congress, 76. 

Memorial No. 217, File 36, December 18 [1841]. 

‘Memorial No. 28, File 54, no date. 

“Committee Reports, Sixth Congress. The petitions of Silas Porter and 
Nelson Kavenaugh have not been found. 
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provisions of that law, Sam Houston, by presidential proclamation 
remitted the penalties of the act for one year, evidently antici- 
pating future legislation. He declared, “It has been represented 
to me that there are a number of honest and industrious persons 
of that description, who have been citizens of this country for a 
number of years, and have always heretofore conducted themselves 
so as to obtain the confidence and good opinion of all acquainted 
with them, and are now anxious to be permitted to remain in the 
Republic for the next twelve months,” and he therefore exempted 
these Negroes from the law under certain conditions. All persons 
who wished to obtain the benefits of this remission were required 
to make satisfactory proof of their good conduct and post a bond 
of five hundred dollars with the Chief Justice of their county 
to guarantee good behavior during the year provided in the 
proclamation.** 

This year of grace afforded Negroes the opportunity of making 
one more appeal to Congress for permission to remain. For 
this purpose Henry Tucker prepared his third petition. Ignor- 
ing the provisions of the Constitution which forbade perma- 
nent residence to free Negroes without the consent of Con- 
gress, Tucker had the temerity to say that he had immigrated 
to Texas in 1838, “with an assurance under the then existing 
laws that he should be entitled to a residence and protection as 
a citizen of said Republic,” and added that “during residence in 
the country he has faithfully observed the Laws.” As a further 
plea he stated that “he expended what little means he brought 
with him . . . in procuring himself a home that should he now 
be forced to leave the country he would be totally ruined which 
would be a peculiar hardship as he made a great sacrifice in 
migrating to the country.” Nine endorsers including Thomas M. 
League, Francis Moore, Jr., A. Brigham and Memucan Hunt 
“Most willingly and cheerfully testify that we have for many 
years known Henry Tucker . . . and during our acquaintance 
with him he has conducted himself with great decorum and pro- 
priety . . . and believing him, if any of his colour is entitled 
to . . . relief,’ they prayed Congress to grant him considera- 
tion.** The committee on the state of the Republic reported a 
bill for Tucker’s relief which was amended to include the names 


“Austin City Gazette, February 9, 1842. 
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of Pleasant Bious, Rutha Simmons and Henry Lynch, and then 
laid on the table. 

Other Negroes who would be affected by the resumption of the 
law and their supporters again appealed directly to the President. 
On December 21, 1842, a day before the committee reported on 
the Tucker petition, Sam Houston issued a second proclamation 
remitting the penalties of the law for an additional two years to 
February 5, 1845, under the same conditions outlined in his pre- 
vious edict.® 

Few efforts were made to gain the favor of the last two Con- 
gresses of the Republic to a further extension of residence. William 
Gladden and Charles Grubbs, both of whom arrived previous to 
February 5, 1840, were refused permission to remain permanently.** 
Other Negroes in this group, discouraged by repeated rejection of 
their pleas, came to depend upon continued executive clemency, 
but without avail. No presidential proclamation remedied the 
failure of the last Congress to revise the act of February 5, 1840; 
the section directed against Negroes who arrived before its enact- 
ment and subsequent to the declaration of independence went into 
effect on February 5, 1845, and in the eyes of the law the status 
of these Negroes was reduced to that of the first group of illegal 
immigrants, semi-outlaws living upon the suffrance of their white 
neighbors. There is, nevertheless, no evidence of any exodus of 
free Negroes and no evidence of any arraignment. As long as 
they gave no offence, local authorities refrained from prosecuting 
them. As time passed, all Negroes who remained unmolested, by 
virtue of that fact, were presumed to have resided in Texas on 
the day of the declaration of independence and this legal fiction 
was later confirmed by judicial decision.** The statute, however, 
gave the white man a whip hand, since by its provisions, upon 
proof that a Negro had entered the country subsequent to March 2, 
1836, he could at any time be given ten days notice to quit the 
country. Although by general reputation the African is by nature 
light-hearted, living today without much care for the morrow, the 
quick protests of the Negroes to the unfavorable legislation in 
1840, is evidence of the fact that many of them looked with some 
concern at least two years into the future. The fear of summary 


“Gammel, The Laws of Tewas, I, 879. 
“House Journal, Eighth Congress, 266, 283. 
“Carter v. Marks, 17 Texas 539. 
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banishment, doubtless, gave them a feeling of impermanence and 
insecurity which hindered an economic and social progress among 
them that might have taken place under more favorable circum- 
stances. 

The third group of Negroes, those who immigrated previous to 
the declaration of independence, were protected in their residence 
by the Ashworth law, but they had no assurance that their land 
claims would be recognized or respected. A few Negroes like 
Greenbury Logan and Samuel H. Hardin had completed their 
titles under the Mexican laws** and these titles were never brought 
directly into question. No land patents, however, had been granted 
by the Republic of Texas to Negroes previous to 1840, chiefly on the 
grounds that they were permanently barred from citizenship and 
this disability was generally construed to preclude land ownership. 
In a committee report of the first Congress answering the petition 
of John and Henry Bird, a tacit opinion that the plea of Negroes 
for land rights was unreasonable received the approval of the 
House of Representatives.** In the case of Samuel McCullough 
who neglected to apply for lands to which he was entitled under 
the laws of Mexico, and for which he sought remedy through 
congressional action, a committee report deemed it impossible to 
take any action.** A similar fate awaited the attempt of Lewis B. 
Jones to have patented a grant of half a league of land which 
he received from Austin in 1834,°° and Jean Baptiste Maturin 
had no better success in his attempt to perfect title to a Mexican 
grant.** The solid opposition to Negro ownership of land broke 
down with the passage of a bill in the Senate authorizing William 
Goyens to apply to the land commissioner and secure a certificate 
for a league and labor of land to which he was entitled under 
the Mexican law. The bill was amended to give the same rights 
to John Bird, Henry Bird and Edward Smith, and passed the 
Senate but the House adjourned on the following day without 
hearing the bill.°* The tendency to recognize a Negro’s claim to 
land ownership in the case of William Goyens was reversed in 


“Spanish Titles, 1V, 1022; VIII, 581. 

“House Journal, First Congress, 219-220. 

*House Journal, First Congress, Adjourned Session, 105. 
“Memorial No. 49, File 5, October 8, 1837; Austin’s Colonists, II, 91. 
“Memorial No. 13, File M, April 21, 1838. 

“Bill No. 999, File 11, Second Congress, Adjourned Session. 
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that of Joseph Tate. He applied to the land commissioner for 
land to which his bounty certificate for four months of service 
in the army entitled him. Refused a patent by the commissioner, 
Tate appealed to Congress."* In the debates which ensued, the 
opinion was expressed and confirmed that no law authorized 
Africans to hold land within Texas, and in lieu of land Tate was 
granted a sum of money.”° 

Previous to the law of February 5, 1840, then, the opinion that 
Negroes were not entitled to hold land had been upheld by the 
land commissioner and by Congress. Negroes, nevertheless, con- 
tinued to occupy the land upon which they settled, and although 
the government considered it to be part of the public domain 
no official efforts were made to dislodge them. They could not 
convey a legal title to it and they were in constant fear that some 
white person would locate upon it and acquire a legal title. In 
order to avoid the consequences of an imperfect title, in 1841, John 
Bird and his son-in-law, Edward Smith, together with their 
families decided to make a second effort to acquire a patent to 
their land. They petitioned Congress for the “privilege of hold- 
ing property both real and personal [the same] as other citizens.” 
Fifty-nine citizens of San Augustine county certified that the 
Birds were “good citizens supporting in good moral caracter and 
some of them have served several campains in the army during 
our struggle for independence,’** but Congress ignored their plea. 

On January 29, 1840, an act to provide for issuing patents to 
legal claimants had set up new machinery to facilitate perfection 
of land titles. Two boards of three travelling commissioners were 
authorized, one east of the Brazos and one west. These commis- 
sions were to visit the counties in their districts and in conjunction 
with three commissioners appointed for each county were to 
inspect claims. Upon the return of a survey and by authority 
of a certificate returned as legal by the travelling commissioners, 
the commissioner of the General Land Office was to issue a patent. 
Appeals from the decision of the board of land commissioners 
were to be taken to the district court and decided by jury verdict. 
Upon a favorable court decision, the Commissioner was required 


*Memorial No. 1, File T, no date; Senate Journal, Fourth Congress, 32. 

“House Journal, Fourth Congress, 47, 63, 69, 150; Reports and Relief 
Laws, 216-217. 

“Memorial No. 33, File 80, January 3, 1841. 
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to issue a patent, the same as if the commissioners had approved 

The board of travelling commissioners set up for itself twenty- 
five faulty characteristics of claims on the basis of which they 
refused to recommend patents. Two of these directly concerned 
free Negroes: first, “persons married to individuals of African 
descent and claiming land as heads of families”; and second, 
“free persons of African descent, claiming headrights as citizens,” 
were refused patents.** On May 7, 1841, William Goyens sued 
the board for rejecting his claim, but the jury found “a true 
verdict in behalf of the Republic,” and Goyens received a_ bill 
for “all costs of this proceeding.”"* The court refused to overrule 
the commissioners. 

The travelling commisioners likewise refused to recommend for 
patent the certificates which the Bird and Ashworth families 
received from the local board of Jefferson county “for their head 
right to the lands they would have been entitled to, under the 
Mexican government at the time they emigrated.”7* The com- 
missioners were convinced of the justice of their claims and 
believed that they should be allowed, yet a doubt existed in their 
minds whether the constitution permitted them to recommend 
patents to Negro claimants since they were excluded from citizen- 
ship. So much impressed were they with the injustice of the 
ruling which they believed the law required that they resorted 
to the strange device of appealing to Congress to reverse their 
decision. If Congress could not lawfully vest title in land to 
a Negro, the board suggested two alternatives, first, that Negroes 
be considered aliens capable of holding land “by titles emanating 
directly from the government” as provided in section 10 of the 
general provisions of the Constitution, or second, that they be 
granted long term leases on the land within their claims. In this 
plea, the three travelling commissioners for the district east of 
the Brazos were joined by the three members of the local board 
and seventy-odd citizens of Jefferson county. 

“Gammel, The Laws of Texas, IH, 313-317. Section 8, applying to ap- 


peals, was repealed on February 5, 1840 (Gammel, The Laws of Texas, 
II, 317), but without aifecting recourse to the courts by rejected claimants. 

“House Journal Appendix, Fifth Congress, 302. 

“Nacogdoches District Court, Minute Book C, 10. University of Texas 
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[These] good and worthy members of the Community, labor 
by reason of their being people of colour under great and embar- 
rassing inconveniences. For that notwithstanding the said indi- 
viduals have uniformly discharged the duty of good and patriotic 
Citizens of [the Republic of Texas], both during the Contest with 
Mexico for our independence (as the records of the War office 
will show) and since that time as industrious and orderly Citizens 
yet a doubt exists that the Constitution and laws of the Republick 
prevent their attaining the Ownership in Law of the homesteads 
and headrights for the sake of which they emigrated originally to 
the State of “Coahuila and Texas” and in the Continuation of 
which hope they sustained to the best of their pecuniary and 
personal abilities the Cause of our independence. Your Memorial- 
ists represent to your “Honorable Body” that they view with 
strong feelings of sympathy the situation of these worthy families, 
and prays your “Honorable Body” That if they may not be 
received as Citizens under the Constitution, that the Declaration 
of the Genl Consultation in favour of those who should aid in 
establishing the liberties of the Republick may be remembered in 
their particular case either by means of a right or patent emanat- 
ing from the Government to them and their Heirs considered as 
Aliens or by lease for a long term of years of the Headright that 
that [sic] would have accrued to them had there been no taint 
of blood in their veins. And your Memorialists further represent 
to your Honorable Body the Justice and propriety of the enact- 
ment of a law which should operate to prevent the location of 
claims which they possess by virtue [of] supposed Headright 
claims as well as those lands owned by them in virtue of their 
respective Military Bounty Certificates.’® 


“With these views and placing undoubting confidence in the 
Wisdom, Justice and Magnanimity of your Honorable Body,” the 
commissioners forwarded the memorial to Congress. The report 
of the House committee on the state of the Republic on December 
15, 1842, confirmed the facts outlined in the petition, and “with- 
out avowing any partiality for this description of population,” it 
recommended the passage of a bill requiring the Land Office to 
issue patents on the certificates granted by the local board of 
Jefferson county to William, Abner and Aaron Ashworth, John 
and Henry Bird, and Aaron Nelson.** The bill passed both Houses 


**Memorial No. 11, File A, no date. The names of some of the endorsers 
of this petition have been deleted by autograph hunters. 

“House Journal, Seventh Congress, 63; Memorial No. 11, File A, no 
date; Bill No. 2706, File 29, Seventh Congress. The name of Aaron Nel- 
son was inserted in the petition at a time after its original writing. 
Nothing is known of Nelson except that he was “of mixed blood though 
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without recorded opposition and was presented to the President 
for his signature on January 10, 1843, becoming law eight days 
later.** 

No further petitions praying for recognition of land rights were 
received during the Republic and it is reasonable to suppose that 
in the remaining two and a half years no further cases appeared 
in which the Negro’s legal right to own real property was ques- 
tioned on a basis of color. 

The basic rights of residence and ownership guaranteed to the 
white man by the constitution and essential to the fundamental 
rights of protection to life and property were inadequately guarded 
to the Negro by statute. A continuous discussion of proposed 
changes by successive legislatures kept the free Negro under a veil 
of uncertainty. Despite this basic handicap and others corollary 
to it still to be considered, free Negroes, aided and encouraged by 
white friends, were able to acquire important additional extra- 
legal compensations which did not silence their mild protests 
against political inequality. Their appreciation and use of con- 
cessions made to them, however, fully justified the increasing 
faith of their white protagonists. 
nearly white.” An unsuccessful attempt was made in December, 1843. 
to repeal the law resulting from this petition in so far as it applied to 
Nelson but the cause is not revealed. Bill No. 2772, File 30, Eighth 
Congress; House Journal, Eighth Congress, 54. 

*House Journal, Seventh Congress, 73, 80, 198; Gammel, The Laws of 
Texas, II, 875, contains only an abstract. A bill to grant the free Negro 
children of Nimrod Doyle the right to hold property “and other rights 


of free persons,” was introduced on January 9, 1843, engrossed, but failed 
to pass. Bill No. 2719, File 29, Seventh Congress. 
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THE FIRST CONSTITUTION OF TEXAS, APRIL 17, 1813 
KATHRYN GARRETT 


Texas is a land where historical factors abound in multiple 
numerals. ‘Texas has been under seven flags,’ has fought two 
revolutions for political liberty,? has declared independence twice,° 
has had fifteen capitals,*, and six constitutions. The first con- 
stitution was the culminating document of the first revolution. 
In the years of 1812 and 1813, Texas fought her first revolution, 
hoisted her first republican flag, and formulated her first constitu- 
tion, a quarter of a century before the conventionally accepted Texas 
Revolution of 1835-1836. 

Documents in the national archives, the archives of Texas State 
Library, the Béxar Archives, and the Archivo General y Publico 
de la Nacién, Mexico, reveal that the Casas Revolution in 1811, 
and the Gutiérrez-Magee Expedition in 1812-1813, always recorded 
as a filibustering expedition, are not isolated events in Texas his- 
tory. Through the documents they achieve something better—the 
dignity of being one continuous struggle for Texas independence, 
the value of being a part of that larger revolution for Spanish- 
American independence. The documents shed the effulgence of a 
people’s struggle for liberty upon these two events. They prove 
that the Casas Revolution in 1811 was not an impulsive flare in 
Texas in response to the Hidalgo Revolution, although promoted 
by this Mexican revolution, it also sprang from insurrectionary 

*Fleur-de-lys of royalist France, the red and gold standard of imperial 
Spain, the green flag of the first Texas Republic proclaimed by Gutiérrez 
and Magee, 1813, the flag of the Mexican Republic, the lone star flag of 


the Texas Republic, the stars and stripes of the United States, the stars 
and bars of the Confederacy, and the restored flag of the United States. 

*Revolution for independence from Spain, 1811-1813; revolution for in- 
dependence from Mexico, 1835-1836; the Long Expedition, 1819, although 
Long declared Texas a free republic, independent of Spain, the movement 
was not a revolution in truth, since it was not built upon a revolution of 
the core of Texas inhabitants but was an east Texas affair. 

‘April 6, 1813; March 2, 1836. 

‘Under Spanish rule: Los Adaes, Monclova, Los Adaes, San Antonio 
de Béxar. Under Mexican rule: Saltillo, Monclova. The Republic (pro- 
visional): San Felipe de Austin, Washington-on-Brazos, Harrisburg, 
Velasco. Republic and State: Columbia, Houston, Austin, Washington- 
on-Brazos, Austin. 

‘Constitutions of 1813, 1827, 1836, 1845, 1869 and 1876. 
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roots which appeared in Texas as early as 1808.®° They prove that 
after the Casas fiasco the rebel party remained constant in Texas 
until August, 1813, even of sufficient strength to menace Governor 
Salcedo to the degree that he spoke of his administration of Texas 
as a “grievous task.”* Documentary truths liberate the Gutiérrez- 
Magee expedition of 1812-1813 from the stigma of being solely 
a filibustering enterprise. It was a renewal of the revolution by 
Texas republicans, who accepted the aid of Gutiérrez and Magee 
with the avowed purpose of freeing Texas of Spanish rule, of 
uniting with their compatriots in the other provinces of New 
Spain in securing independence, and of transforming the colony 
of New Spain into the Mexican nation.® 

Texas’ first constitution was the farce of this revolution. Its 
value lies in the fact that it was destructive to Texas liberty, even 
a disappointment to men of importance in United States politics. 
Except this constitution, all the documents and literature of the 
struggle during the years of 1812-1813 were grounded in the 
doctrines of the American and French revolutions. Revolutionary 
literature was more than a shimmer of words in Texas. The trick 
that revived the revolution in August of 1812 was a campaign 
of propaganda true to the revolutionary philosophy, which was 
directed from the Louisiana frontier to Texas republicans. The 


“Manuel Salcedo to Nemesio Salcedo, Béxar, November 21, 1810, in His- 
toria Operaciones de Guerra, Salcedo Manuel, 1810-1812, 11-15, Archivo 
General de la Nacion, transcript Bancroft Library (hereafter Archivo 
General de la Nacion cited as A. G. N.; Bancroft Library cited as B. L.). 
Nemesio Salcedo to Viceroy, Chihuahua, February 27, 1811, Historia Op- 
eraciones de Guerra, Salcedo, Nemesio y Bonavia, Bernardo, 1810-1812, 
MS., doe. 88, A. G. N. John Sibley to General Henry Dearborn, Secre- 
tary of War, Natchitoches, August 7, 1808, September 7, 1808, MSS.. Old 
Records Division, The Adjutant General’s Office, Department of War (here- 
after cited as MS., War Dept.); Sibley to William Eustis, Secretary of 
War, November 30, 1810, February 9, 1911, MSS., War Dept. 

™. Salcedo to Commandant-General Mapimi, August 14, 1811, Oper- 
aciones ; Salcedo, 66,68, A. G. N., transcript B. L. Sibley to Eustis, July 
17, 1811, December 31, 1811, June (7), 1812, MSS., War Dept. 

‘José Bernardo Gutiérrez to John Graham, Natchitoches, March 23, 
April 28, 1812, Mewico, Filibustering Hapeditions against the Government 
of Spain, 1811-1816, MSS., State Department; William Shaler to James 
Monroe, Secretary of State, Natchitoches. May 7. 22. 1812, Special Agents, 
William Shaler, 1810, 11, State Dept. (this is a volume of manuscripts 
consisting of all Shaler’s correspondence to the Secretary of State from 
New Orleans and Natchitoches) (hereafter cited as Shaler to Monroe, 
MS., State Dept.); M. Salcedo to Viceroy, Béxar, March 10, 1812, 
Operaciones ; Salcedo, 27-29; Despallier to Captain of the First Company, 
Ist D. of Nacogdoches, Natchitoches, June 1, 1812, Operaciones; Salcedo, 
101-102. 
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blunder that mightily aided in the revolution’s undoing was the 
constitution, the one document false to the principle of liberty. 

Around José Bernardo Gutiérrez swirls this revolutionary propa- 
ganda and one false document. He claimed authorship of the 
message which instigated the Casas Revolution in 1811.° Certainly 
he promoted the renewal of the revolution in August of 1812. 
From whence did Gutiérrez the blacksmith and merchant of Revilla, 
the remote village on the Rio Grande, gain the artistry of wielding 
republican theories, which turned a revolution? And from whence 
came Gutiérrez’s capacity to champion a reactionary document 
which terminated a revolution? He had mentors. Success in the 
independent cause was his when buoyed and driven by these 
republican counselors. Failure came with the constitution, the 
nullification of Texas liberty, which was written by him, and Texas 
republicans removed from republican counsel. 

Gutiérrez’s first-hand republican education began with his flight 
from Revilla in August of 1811. He was a hunted man. For the 
royalists, after their capture of Hidalgo with other Mexican chief- 
tains and the insurgent army, had begun to ferret out all rebels 
in the northern provinces of New Spain. Indeed, Gutiérrez was a 
prize. He had aided in effecting the Hidalgo Revolution in Nuevo 
Santander, even its spread into Coahuila and Texas. To remain 
in Revilla meant to perish without furthering the cause of inde- 
pendence. To reach the capital of the United States meant possible 
aid in continuing the revolution.*° By unknown paths across 
northern Texas he reached the United States outpost of Natchi- 
toches. He was “hospitably received” by frontier notables. He 
stayed a month."? Personages of this post believed that the insur- 
rection in the Spanish provinces held potentialities. It should 


*José Bernardo Gutiérrez de Lara, “Two the Mexican Congress, An 
account of the Progress of the Revolution from the Beginning,” Papers 
of Mirabeau Buonaparte Lamar (6 Vols., Austin, 1921-1928), Charles 
Adams Gulick and Katherine Elliot, eds., 1, 5 (hereafter cited as “Gutiér- 
rez for the Mexican Congress,’ Lamar Papers). 

*Lorenza de la Garza, Dos Hermanos Héroes (Guerro, Tamaulipas. 
Mexico, 1913), 10-11, 13-14, 16-19; Gutiérrez, “To the Mexican Congress,” 
Lamar Papers, 1, 5, 7-8; “Testimony of Don Juan Bautista Casas, Mon- 
clova, July 29, 1811,” in Alta traicién Contra Don Juan Baptista Casas. 
MS., Nacogdoches Archives, Texas State Library. 

UGarza, Dos Hermanos Héroes, 19-20, Gutiérrez, “To the Mexican Con- 
gress,” Lamar Papers, I, 7-8; Sibley to Eustis, September 19, 24, 1811, 
MS., War Dept.; “Information from Captain Gaines,” Lamar Papers, I, 
285. 
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assume the “proper direction” (in the interest of the United 
States).1*. During Gutiérrez’s sojourn, it may be surmised that 
Doctor John Sibley, United States Indian Agent, and Captain 
Overton of the United States Army, coached him in the language 
of American republicanism.** It is a fact that they gave him 
letters of introduction to the Secretary of War of the United 
States and to people of importance who would open the way 
along the route to Washington. He left Natchitoches the middle 
of October.** On December 11, 1811, he rode into the capital. 
There he was “courteously received” by Secretary of War,’* 
John Eustis, and Secretary of State, James Monroe. He became 
the special charge of John Graham, chief clerk of the State Depart- 
ment. Graham established him in the best hostelry in the capital, 
provided him with every need, instructed him in affairs of state, 
in fact was his adviser during a twenty-five day sojourn. A meet- 
ing with President Madison impressed him. Three interviews with 
Monroe encouraged him—a promise that in case of war with 
Great Britain the United States would place an army in Texas 
to aid Mexican independence, advise that Gutiérrez return to his 
people promptly in order to express the good disposition of the 
United States toward Mexican republicans, and an expression of 
admiration for Gutiérrez, the first unofficial representative from 
the Mexican people to the United States. Upon leaving Wash- 
ington the diplomatic episode had not ended. Gutiérrez was fur- 
nished with expenses for his return to the Texas frontier, and a 
letter to Governor Claiborne of Louisiana to facilitate his jour- 
ney.*® It is credible that he harbored extravagant expectations. 


“Sibley and Governor Claiborne of Louisiana in their exchange of let- 
ters, had both expressed the need of “the revolution assuming a proper 
direction,’ W. C. C. Claiborne, Official Letter Books, 1801-1816 (6 vols., 
Jackson, Mississippi, 1917; Rowland Dunbar (editor), V, 176. 

*Extract of a letter from Captain Waller H. Overton, Natchitoches, 
October 21, 1811, MS.. War Dept.; Sibley to the Secretary of War, 1808- 
1811, passim, MSS., War Dept.; Claiborne to John C. Carr, March 10, 
1810, Claiborne, Letter Books, V, 176-177; Gutiérrez, “To the Mexican 
Congress,” Lamar Papers, I, 8. 

“Letter from War Department to Sibley, December 13, 1811, Letter 
Book C, July, 1809—December, 1816, Indian Office, Dept. of Interior; Sib- 
ley to Eustis, October 14, 1811, MS., War Dept.; Extract of a letter from 
Captain Overton, Natchitoches, October 21, 1811, MS., War Dept.; Garza, 
Dos Hermanos Héroes, 21. 

*Don José Bernardo Gutiérrez to the Secretary of War (no date or 
place), Mexico, Filibustering Hapeditions, MS., State Dept. 

*“Diary of José Bernardo Gutiérrez de Lara, 1811-1812,” translated 
from the original in the Texas State Library by Elizabeth West, in The 
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His letters to Graham reporting his activities on the Louisiana- 
Texas border prove that he believed that assistance would come 
from the United States in reviving the revolution.” 

Another of Gutiérrez’s educators was José Alvarez de Toledo. 
As representative from Santo Domingo to the cortes at Cadiz he 
was a leader in the welter of too liberal ideas against royal forces. 
In flight from persecution, he found the United States a shelter 
in which to continue as a manipulator of statecraft.1* Toledo, 
like Gutiérrez, was murmuring in Monroe’s ear.’® Discriminating 
contemporaries described Toledo as a man of talent, well versed 
in the principles of government, and capable of writing admirable 
discourses. These two schemers for liberty met in Washington. 
They renewed their friendship in Philadelphia. There Gutiérrez, 
on his way to Texas, lingered throughout January. 

Together they planned the revival of the revolution in the 
Interior Provinces, out of which would come a union with the 
revolution in the center of Mexico. Gutiérrez agreed to put into 
operation Toledo’s plan for defense, and his project of forming 
a provisional government like that of the United States. A visit 
to the printer produced many copies of convincing messages, the 
creations of Toledo and Gutiérrez. These circulars Gutiérrez was 
to distribute in the Interior Provinces*® with Toledo’s choice dis- 


American Historical Review, October, 1928, XXXIV, no. 1, pp. 55-76; 
January, 1929, XXXIV, no. 2, pp. 281-294 (hereafter cited as Gutiérrez, 
“Diary,” The American Historical Review), XXXIV, 55-76; Gutiérrez, 
“To the Mexican Congress,” Lamar Papers, 11, 8-11; Garza, Dos Hermanos 
Héroes, 21-34, 39, 40, 42; Don José Bernardo Gutiérrez de Lara, Breve 
Apologia que I Coronel D. José Bernardo Gutiérrez de Lara .... Segunda 
edicién aumentada con los Apuntes Biogridficos del autor, José L. Cossio 
(Mexico, 1915), 5-7, 13-14, 30-31. 

"Gutiérrez to John Graham, Philadelphia, January 28, 1812, Mewico, 
Filibustering Expeditions, MS., State Dept.; same to same, Natchitoches, 
May 16, 1812, ibid; same to same, January 17, 1812, March 23, 1813, 
Miscellaneous Letters, January-April, 1812, MSS., State Dept. 

*Onis to Bardaxi y Azara, Philadelphia, September 25, 1811, MS., legajo 
5554, no. 30; same to same, December 5, 1811, MS., leg. 5555, no. 211; 
same to same, January 10, 20, 29, 1812, MSS., leg. 5638, nos. 2, 5, 8; 
photostats of manuscripts from Archivo del Ministerio de Estado, Madrid, 
in Library of Congress; José Alvarez de Toledo to the Council of the 
City of Santo Domingo, Philadelphia, October 2, 1811, quoted in the 
Aurora, December 17, 1811. 

“Toledo to Monroe, Philadelphia, November 16, 1811; Meaico, Filibus- 
tering Expeditions, MS., State Dept.; Monroe to Toledo, Washington, No- 
vember 25, 1811, Domestic Letters, MS., XVI, State Dept. 

*Toledo to Gutiérrez, Philadelphia, October 13, 1812. Papers Relating 
to Burr Conspiracy, MSS., Library of Congress; Garza, Dos Hermanes 
Héroes, 35. 
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course, “The Friend of Men,” which reads like a French revolu- 
tionary pamphlet.” Toledo had digressed from plans. For when 
he left Washington in December of 1811, Monroe had provided 
him with a letter of introduction to William Shaler, United 
States Special Agent to Cuba and Mexico, who was supposedly in 
Havana, and had fortified him with funds. His objective was to 
return to Cuba to extend revolutionary propaganda. ‘Toledo de- 
cided to abandon the Cuban project. He would remain near the 
government of the United States in order to keep Gutiérrez in- 
formed, and to maneuver in the interest of Mexican independence.** 

Enriched with new knowledge and experience, Gutiérrez left 
Philadelphia on February 12, 1812. The latter part of March he 
reached New Orleans. Governor Claiborne received him, but per- 
formed his best service by presenting him to William Shaler. 
Shaler was on his way to Mexico by way of Texas to obtain 
information on the state of affairs, and to assure Mexican repub- 
licans of the good will of the United States. The meeting was 
mutually gratifying. Gutiérrez was lodged with Shaler. Twelve 
days of sight-seeing and sumptuous dining followed for Gutiérrez, 
with Claiborne and Shaler as his constant companions. Shaler 
became the bountiful purveyor of Gutiérrez’s every need. Matters 
progressed. Shaler purchased passage and equipment for himself 
and Gutiérrez on the Red River boat which left for Natchitoches 
on April 7.7% 

Their arrival in the frontier post was an event.** When banquets 
in the garrison and dinners in the homes of citizens ended,?* 


“4Qperaciones; Salcedo, 93-100. 

*Tsaac J. Cox, “Monroe and the Early Mexican Revolutionary Agents,’ 
American Historical Association Annual Report, T. 202-203, 205; Garza, 
Dos Hermanos Heéroes, 32-34, 53-54; Gutiérrez, “To the Mexican Con- 
gress,” Lamar Papers, I, 17-19, 21-22; Gutiérrez, “Diary,” The American 
Historical Review, XXXIV, 75-76, 281-282. 

*Claiborne to Shaler, New Orleans, April 7, 1812, Special Agents, 
William Shaler, 1810, II, MS.. State Dept.; Shaler to Monroe, New Or- 
leans, January 4, 9, 13, March 28, 30, 1812, MSS., State Dept.; Clai- 
borne, Letter Books, V1, 68-69, 71; Garza, Dos Hermanos Héroes, 37, 42- 
46, 61-62; Gutiérrez, “Diary,” The American Historical Review. XXXIV, 
289-292. 

*Samuel Davenport to Captain Montero, Natchitoches, May 6, 1810, 
Operaciones; Salcedo, 89; Sibley to Eustis, May 10, 1812, Miscellaneous 
Letters, 1812-1815, Retired Files, MS., Office of Indian Affairs, Dept. of 
Interior. 

“Claiborne, Letter Books, V1, 75; Gutiérrez, “Diary,” The American 
Historical Review, XXXIV, 292-298. 
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Gutiérrez with his mentor Shaler arranged and managed a cam- 
paign of liberty propaganda which revolutionized anew Texas, 
Nuevo Leén, and Nuevo Santander.** Words of liberty, popular 
sovereignty, and the natural rights of man stimulated Texas re- 
publicans to a new faith. They were tempted by the revolutionary 
truths that the Creator had endowed men with liberty, and had 
invested authority in the people of which they could never be 
deprived.*7 Shaler drafted a message, explaining the policy of 
the United States and her future action in regard to Mexican 
liberty. Gutiérrez addressed several copies to the settlements be- 
yond the Rio Grande, even to General Rayén.** The abundant 
work of these propagandists was evident. A courier was caught 
in Nacogdoches with forty-three pamphlets and four booklets of 
The Friend of Men. Other couriers reached their goal because 
Liberty messages were circulated in Nacogdoches, penetrated to 
Béxar, and were distributed beyond the Rio Grande.** 

Converted, yes, even convinced, were Texas republicans that the 
United States favored their cause. In response to Gutiérrez’s mes- 
sages, agents came from Béxar and Nacogdoches to Natchitoches 
with the word that they would renew the revolution upon the 
approach of Gutiérrez with an armed force.*° 

From where would come the armed force? A youth, handsome, 
commanding, and twenty-four was the answer.** Lieutenant 
Augustus William Magee, stationed on the Louisiana frontier, 
had been more than a passive figure. His services had won the 


*Shaler to Monroe, May 2, 7, 22, 1812, MSS., State Dept. (hereafter 
all letters are from Natchitoches); Gutiérrez to Graham, Natchitoches, 
April 28, May 16, 1812, Mewico, Filibustering Hxpeditions, Ms., State 
Dept.; Sibley to Eustis, June 24, 1812, MS.. War Dept. 

*“Masmela to Montero, Natchitoches, May 3, 1812, Operaciones ; Salcedo, 
56-57; Montero to Governor Salcedo, Nacogdoches, May 12, 1812, ibid., 55; 
Despallier to Captain of the First Company of Nacogdoches, Natchitoches, 
June 1, 1812, ibid., 101-102; “Jesus, Maria and José .. .,” Philadelphia, 
October 1, 1811, J. A. T., ibid., 93-100. 

*Shaler to Monroe, Natchitoches, June 12, 23, 1812, MSs., State Dept. 

“Montero to Governor Salcedo, Nacogdoches, June 27, 1812, Opera- 
ciones ; Salcedo, 131-132; Anonymous to the Authorities, Spanish Amer- 
ica, October 5, 1812; Salcedo to Bustamante, Béxar, September 23, 1812; 
Juan Fermin de Coteia to M. Salcedo, Camargo, October 22, 1812, MSS., 
Béxar Archives (Béxar Archives hereafter cited as B. A.). 

“Shaler to Monroe, Natchitoches, May 7, 22, July 12, 1812, MSS., State 
Dept.; Sibley to Eustis, July 14, 1812, MS., War Dept.; Nemesio Salcedo 
to M. Salcedo, Chihuahua, July 11, 1812, MS., B. A. 

“Shaler to Monroe, August 8, 1812, MS., State Dept. 
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respect and fear of men.*? General Wilkinson predicted that he 
would do honor to the profession.** Ambition pounded within 
him. His heart knew the expansion of hope. But promotion was 
not promptly awarded him in the United States army. On June 
22, he resigned as “he felt dissatisfied with the service and per- 
sonally slighted.”** He turned toward Texas, and with magician’s 
skill pulled an army from his hat.** Magee’s aid in producing 
the wonder army was Samuel Davenport, the Spanish Indian 
Agent at Nacogdoches. The traitor turning against “the very 
government that had made him rich,” used his prestige to bring 
the inhabitants to work for the revolution, and his wealth and 
business acumen to equip, in a brief two months, the Republican 
Army of the North.*® It entered Texas on August 8, 1812.57 

Propaganda had gone before the army of liberty, breaking into 
bits Spanish resistance. Of this the army was confident, for a 
messenger had come from Nacogdoches with the word that all 
waited their arrival.** True to their promise, the natives of Nac- 
ogdoches renewed the revolution. News of the approach of the 
American liberators made bold the troops. Assembled in military 
array, they defied orders en masse. Rejected officials fled towards 
Béxar, while an exuberant procession of inhabitants left Nacog- 
doches to meet the Anglo-Americans. Republicanism was planted 
on the threshold of Texas.*® 

Victory shifted Gutiérrez’s exploits. He left his guardian Shaler 


"Francis B. Heitman, Historical Register and Dictionary of the United 
States Army (2 vols., Washington, 1903), II, 60; W. D. C. Hall, “Revo- 
lution of Texas in 1812,” Texas Almanac, 1861, 70. 

Wilkinson to the Secretary of War, Baton Rouge, May 6, 1811, MS., 
D:, A. War Dept. 

*Magee to the Secretary of War, Baton Rouge, June 22, 1811, MS., 
O. R. D., A. G. O., War Dept. 

“Shaler to Monroe, July 12, August 5, 1812, MSS., State Dept.; Sibley 
to Eustis, July 14, August 5, 1812, MSS., War Dept.; Sibley to Claiborne, 
Natchitoches, July (?), 1812, MS., War Dept. 

“Cristobal Dominguez to the commandant-general, Béxar, September 
13, 1813, MS., B. A.; Montero to Governor Salcedo, Nacogdoches, July 7, 
1812, MS., B. A. 

“Shaler to Monroe, August 18, 1812, MS., State Dept.; Sibley to Eustis. 
August 18, 1812, MS., War Dept. 

*Predro Procela to Montero, Nacogdoches, August 11, 1812, MS., B. A. 

“Salcedo to Bustamante, Béxar, August 17, 1812, Operaciones; Sal- 
cedo, 138-139; Salcedo to Tobar, Béxar, August 17, 1812, ibid., 140; Sal- 
cedo to the Viceroy, Béxar, September 24, 1812, ibid., 144; Sibley to 
Eustis, August 18, 1812, MS., War Dept.; Shaler to Monroe, August 18, 
1812, MS., State Dept. 
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in Natchitoches, and joined M:gee in Texas. Perhaps Magee was 
a good mentor. Shaler wrote Monroe that the young man was 
credited with being one of the best informed officers of his age 
in the United States army.*® Gutiérrez assumed the role of a 
militarist with the title of Commander-in-Chief of the Republican 
Army of the North. However, he did not abandon propaganda. 
From Nacogdoches revolutionary messages were written in tune 
with every doctrine. Four proclamations were issued: one to 
“Officers, Soldiers, and Inhabitants of San Antonio de Béxar,” a 
second to “Compatriots . . . in the Province of Texas,” a third 
to the people of Mexico,*: and last to the American volunteers— 
a praise and a promise of honor and riches for service.** Runners 
with these proclamations were apprehended in Béxar.** 

Nevertheless propaganda scored. Deserters from Béxar reported 
that the capital was enmeshed in terror and turmoil. Salcedo 
ruled through fear, suspicious citizens were imprisoned, troops 
were faithless, and inhabitants and soldiers were ready to join 
the Army of the North.“* The middle of August, Royalist forces 
abandoned Trinidad, the last outpost guarding the capital, and 
concentrated strength in Béxar. In September, the Republican 
Army took Trinidad and by November occupied La Bahia, the 
coastal presidio.*® The Green Flag** of the future Texas Republic 
held sway from the Sabine to the Guadalupe. 

Then revolutionary messages lost potency. Contrary to promises 
the troops and inhabitants of Béxar failed to reach out and clasp 
the army of liberty. Gutiérrez’s messages were false. At least 
Salcedo harangued the people into believing. Dr. John Hamilton 


“Shaler to Monroe, August 18, 1812, MS., State Dept. 

“Operaciones; Salcedo, 149-154. 

“Niles’ Register, The Weekly Register (75 vols., 1811-1849, Baltimore), 
October 10, 1812, III, 104. 

“Gutiérrez to Lufs Grande, Nacogdoches, September 4, 1812, MS., B. A.; 
M. Salcedo to N. Salcedo, Béxar, September 22, 1812, MS., B. A.; M. 
Salcedo to the Viceroy, Béxar, September 22, 1812, Operaciones; Salcedo, 
148. 

“Shaler to Monroe, September 5, 17, 1812, MSS., State Dept. 

“Shaler to Monroe, October 1, 5, 24, November 10, 1812, MSS., State 
Dept.; ‘Report of Davenport,” Special Agents, Shaler, 1810, 11, MS., State 
Dept.; Sibley to Eustis, November 28, 1812, MS., War Dept. 

“The only source found which refers to the Green Flag is made by 
Garza, the Mexican biographer of Gutiérrez, in Dos Hermanos Héroes. 
A flag is sketched twice on “A Diagram of the Battle of Alazan,” June 
20, 1812. Anonymous, MS., State Dept. 
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Robinson, sent by President Madison to the commandant-general 
of the Interior Provinces seeking a commercial alliance between 
the United States and those provinces, appeared in Béxar.*? Salcedo 
declared that Robinson’s arrival was proof of the falsity of the 
promises of aid from the United States made by the revolutionists. 
Doubt and inaction bound the troops and republicans.** 

A four months’ deadlock ensued. The royalists still holding 
the army in control, invested La Bahia. Skirmishes occurred 
daily, always to republican credit, but apparently never sufficient 
to even bend royalist strength.*® During this fatiguing interlude, 
we have no evidence that revolutionary messages were written. 
Magee was ill and full of dejection. He and Gutiérrez addressed 
separate letters to Shaler, offering Texas to the United States in 
return for military aid to break the deadlock, and protect them 
from the vengeance of Spanish loyalists.°° Magee died. Samuel 
Kemper®® assumed command.** Genius had marked him as a 
frontier fighter, but talent for statecraft had not touched him. 
Shaler expressed his opinion to Monroe that Kemper’s capacity 
for chief command was doubtful.** 

The spring of 1813 came. New recruits arrived from the United 
States. The long delayed advance upon Béxar began the latter 
part of March. The twenty-ninth of the month, five leagues from 
the city, General Herrera and Salcedo with twelve hundred soldiers 


“Monroe to Doctor Robinson, Dept. of State, July 1, 1812, Mewico, 
Filibustering Expeditions, MS., State Dept.; “Report of John H. Robin- 
son... to the Spanish Provinces in New Spain to the Honorable James 
Monroe, Washington, July 26, 1813,” MS., ibid. 

““Report of Davenport,” Special Agents, Shaler, I], MS., State Dept.; 
Shaler to Monroe, January 10, 1813, MS., ibid.; Anonymous to Sibley, 
La Bahia, March 5, 1813, MS., ibid. 

“Calleja to the Supreme Government of the Spanish Dominions, March 
15, 1813, Correspondencia de los Virreyes; Calleja, 1818, MS., III, A. G. N.; 
“Extract of a Letter from Mr. Fisher . . .,” Special Agents, Shaler, MS., 
State Dept.; Sibley to Eustis, November 28, 1813, MS., War Dept. 

“Magee to Shaler, La Bahia, November 14, 25, 1812; Gutiérrez to 
Shaler, La Bahia, November 25, 1812, MSS., State Dept. 

*aSamuel Kemper was the brother of Reuben and Nathan Kemper with 
whom he had figured in the violence of the West Florida revolution. 
Dictionary of American Biography, X, 323; J. F. H. Claiborne, Missis- 
sippi as a Province, Territory and State (Jackson, Mississippi, 1880), 
304-308, 311. For details of the Kemper brothers, see Isaac J. Cox, The 
West Florida Controversy, 1798-1813—(Baltimore, 1918). 

“Sibley to the Secretary of War, March 7, 1813, MS., War Dept.; Shaler 
to Monroe, March 6, 1818, MS., State Dept. 

“Shaler to Monroe, January 10, 1812, MS., State Dept. 
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of wavering allegiance were defeated. Many of the militia, veteran 
troops, and inhabitants converted by the logic of victory left the 
capital to become a part of the Republican Army of the North. 
They took possession of Béxar on April 1, 1813. All Spanish 
masters were made prisoners.°* Some few loyalists escaped over 
the Rio Grande.** Revolution had achieved liberty. 

It is apparent that Kemper and leaders of the Republican Army, 
although they had taken the city, were not given its keys. Inhab- 
itants and troops had accepted the proposal in the propaganda 
messages, at its face value. American liberators had come not in 
self-aggrandizement but solely in service to Texas republicans, to 
aid them in the cause of liberty. Béxar republicans became masters 
in their own house, with Gutiérrez as their leader. Veteran troops 
exercising their new authority took possession of Salcedo, Herrera, 
and twelve officials to brutally murder them.** On April 6, the 
declaration of Texas independence was proclaimed. Freed from 
Spain, Texas assumed for the first time the title of the “State of 

The declaration of independence, with the exception of a procla- 
mation inviting immigrants to the free Texas Republic, was the 
last document of the revolution true to the principles of liberty, 
of popular sovereignty, and of the natural rights of mam. Authors 
of the declaration are unknown. The phrasing of the document, 
however, indicates that republicans of the United States had 
had a hand. The first History of the Revolution of New Spain 
was printed in London in 1813. Author, Don Servando Teresa 
de Mier, said of the document, “It is well written,” and will be 
of great aid to Mexican independence.” 

The declaration provided for the formation of a provisional 
government. Liberty ended there. Gutiérrez was empowered to 

*Sibley to Secretary of War, May 7, 1813, MS., War Dept.; Shaler to 
Monroe, May 7, 1813; Reuben Ross to Shaler, San Antonio, April 15, 
st Gutiérrez to Shaler, San Fernando, April 11, 1813, MSS., State 

“Historia Operaciones de Guerra; Arredondo, José Joaquin, 1811 a 1820, 
MSS. (4 vols., A. G. N., Transcript B. L.), III, 247-248, 331-332. 

“Qperaciones; Arredondo, III, 249-250, 331-332; Gutiérrez to Shaler, 
San Fernando, April 11, 1813; Shaler to Monroe, May 14, 1814, MSS., 
State Dept. 

ee Arredondo, 1V, 15-21; Niles’ Register, July 17, 1813, IV, 


“Mier Noriega y Guerra, José Servando Teresa de, Historia de la Revo- 
lucién de Nueva Espana... (2 vols., London, 1813), I, 711. 
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name a president, a secretary, and five advisers constituting a 
junta of seven. It was invested with full power to form a gov- 
ernment, and write a constitution. Gutiérrez became president. 
Béxar republicans dominated the junta.°* According to the Mexi- 
can historian Filisola, only two members of the junta were Amer- 
icans, Masicote and Hale. Shaler described Masicote as a French- 
man.*® Apparently Kemper with other prominent liberators had 
lost the touch of power. On April 20, they took a furlough and 
returned to Louisiana. 

The task of writing a constitution faced Gutiérrez and the junta. 
Doltish fellows, they could not push out beyond the boundary of 
their political experience into the new frontier of republicanism. 
They reverted to type. The political system of the Spanish régime 
after some remodeling, became the political machine of the Texas 
Republic.** The governor of the “State of Texas,” like the gov- 
ernor of the former Spanish province, was the supreme authority. 
The tyrant, now with the kindly title of president-protector, was 
entrusted with the defense of the country, foreign relations, the 
execution of laws, and the preservation of order. He was also 
commander-in-chief of the military forces with entire jurisdiction. 
This omnipotent person was Gutiérrez. 

The junta of the Texas Republic was like the royal cabildo of 
Béxar. It met one day each week in the capital of San Fernando 
de Béxar with the president-protector. It controlled affairs of 
state, war, foreign relations, elected the supreme judge of the 
superior tribunal, and all delegates to the future Mexican con- 
gress and foreign countries. It might dismiss whatever officials 
it deemed necessary to be rid of. The junta was a closed corpora- 
tion possessing all power granted to it, and any changes in laws 
would be made by it, and announced to the people. Further, the 


“Operaciones; Arredondo, IV, 19-20; Gutiérrez to Shaler, San Fer- 
nando, April 11, 1813, MS., State Dept.; Gutiérrez, “To the Mexican 
Congress,” Lamar Papers, I, 14. 

“Filisola, Vicente, Memorias para la Historia de la Guerra de Tejas 
(2 vols., Mexico, 1848-1849), I, 57. 

“Sibley to Armstrong, May 7, 1813, MS., War Depi.; Shaler to Mon- 
roe, May 2, 7, 1813, MSS., State Dept.). 

“Kor comparison, see Mattie Austin Hatcher, “The Municipal Govern- 
ment of San Fernando de Béxar, 1730-1800,” The Quarterly of the Texas 
State Historical Association, April, 1905, Vol. VIII. no. 4, pp. 297-328; 
Miguel Arizpe Ramos, Memorial... (Cadiz in 1812, Philadelphia, 1814), 
3, 9, 27-28, 33, 38. 
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junta like the royal cabildo was subject to the governor in all 
its acts. 

The royal model was again followed in providing for local gov- 
ernment. Béxar continued to be ruled by two mayors and a 
cabildo, likewise responsible to the governor. The towns were 
ruled as formerly by military commandants appointed by the gov- 
ernor, and responsible to them. The council provided the rules 
to be followed. 

In the realm of natural rights of man, the framers of the con- 
stitution, trundled the rim. Religion was established by law, but 
it remained unchanged. Religious liberty was forgotten. Private 
property and personal liberty were guaranteed with limitations. 

However, the constitution makers are deserving of some praise. 
They were not ingrate fellows. Anglo-Americans were rewarded 
for military service. Article seventeen provided that obligations 
contracted by Gutiérrez in the name of the Mexican Republic 
would be fulfilled. In the archives of Texas State Library, “Spolia- 
tion Claims of the Republic of Texas,” will be found titles to land 
grants made to these men. 

In the first article of the constitution, the framers revealed 
their spirit of independence of United States republicans, who 
had come to aid them. Whatever may have been the intentions 
of the liberators, the framers provided for the removal of future 
Anglo-American speculations as to whether Texas was included 
in the Louisiana purchase or subject to incorporation with the 
United States. Article one declared that the State of Texas formed 
“a part of the Mexican Republic, to which it remains inviolably 
joined.” 

The constitution was completed on April 17. Next day, Gutiér- 
rez wrote Shaler of events, and enclosed a manuscript copy of the 
constitution in Spanish from the original.°* Shaler sent it to 
Monroe. Disappointment and anger flashed in his report of May 
14: “An absurd revolutionary farce,” he declared.** With Gutiérrez 
supreme, he despaired of the “probable progress of the revolution.” 
Therefore, he informed Monroe, he would proceed to Texas within 
a week, but his actions would be cautious: 


=“Constitution of the State of Texas,’ Special Agents; Shaler, 1810, 
II, MS8., State Dept. 

“Gutiérrez to Shaler, San Fernando, April 18, 1813, MS., State Dept. 

“Shaler to Monroe, May 7, 1813, MS., State Dept. 
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It appears to me important to the United States as well as to 
humanity, that as mild an impulse should be given to this revo- 
lution as the nature of the cause will permit, for barbarism and 
cruelty can only lead to military despotism of the most dangerous 
species, a man of humanity, with talents, and an enlightened mind, 
such as I take General Toledo to be, can give such an impulse, I 
therefore think it is very important that he should have the 
direction of affairs there. ig 


Governor Claiborne likewise registered disapproval. Article one 
| of the constitution appears to have been his chief grievance. He 
ventured bolder action. In a letter to “General Flournoy com- 
manding troops of the United States in the Mississippi District,” 
he wrote that Texas’ “chiefs manifest no disposition to be depend- 
ent upon the American Government,” that perhaps Texas would 
become “a useful neighbor,” but as there was no certainty, he 
wished it comported with the policy of the United States to occupy 
the country as far as the Rio Grande.*® 

The beginning of the end of the revolution had set in. Texas 
independence achieved through “proper direction” was now threat- 
ened, all due to a constitution. It created a government that closed 
the door to dependence upon the United States government, even 
refused the “grant of any peculiar privileges to American people.” 
“Proper direction” must be restored. 

Toledo appeared on the Texas frontier in the early days of 
April of 1813. Shaler received him in Natchitoches.** Before April 
expired Toledo crossed into Texas, and assumed command of 
Nacogdoches. On May 20, Shaler arrived. From headquarters 
in Nacogdoches, they launched a campaign in league with the 
American volunteers in Béxar to remove Gutiérrez. But plans 
were altered. After Toledo had transformed Nacogdoches from a 
post of rampant disorder to a model republican community, he 
had sent a message to Gutiérrez in Béxar. In his letter he paraded 
his achievement in Nacogdoches, and offered his service as second 
in command to Gutiérrez."* A courier sent by Colonel Nathaniel 


®Shaler to Monroe, May 14, 1813, MS., State Dept. 

“Claiborne, Letter Books, V1, 228. 

“Claiborne’s criticism of the new government of Texas (ibid.). 

“Shaler to Monroe, April 18, May 2, 1812, MSS., State Dept. 
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Cogswell, a former member of Toledo’s party, reached Béxar be- 
fore Toledo’s messenger. Cogswell informed Gutiérrez that Toledo 
was a traitor to Mexican independence, who plotted to end repub- 
licanism in Texas by seizing chief command there. Gutiérrez, he 
advised, must not permit Toledo to enter Texas, if he did, he 
would “in the end rue it in tears of blood.” Gutiérrez followed 
Cogswell’s counsel. He courteously ordered Toledo to return to 
the United States. Toledo complied.*° On May 29 he was back 
in Natchitoches. Shaler followed on June 4. To these seasoned 
diplomats Gutiérrez’s action indicated that his removal would 
require more than mild artifice. Their skill burst with a fury in 
relaunching in Natchitoches their campaign against Gutiérrez. To 
Béxar they sent agents to direct the campaign, the son of General 
Wilkinson and a Mr. Bullard. There they proclaimed without 
stint Toledo’s talent, his knowledge of government, and his mod- 
eration—qualities needed to save Texas and Mexican independ- 
ence.*°* (Gutiérrez was removed from command and exiled to the 
United States. On August 4, Toledo assumed the slipping scepter.”* 

Now Shaler’s victory toppled into defeat. His wisdom failed 
to foresee the human element, but only trailed the facts. Discord 
ran deep and wide in Béxar. Inhabitants and “Mexican troops” 
were disconsolate. They stood steadfast in their faith to Gutiérrez. 
He was their kinsman on the Rio Grande. Toledo the gachupin, 
as they called him, the foreigner and the traitor, was deserving 
of no obedience. Toledo notified Monroe that he would purge 
the army and government of all of Gutiérrez’s satellites if a 
royalist army were not approaching, but time permitted only 
preparation to meet Arredondo.”* 

The insuperable commander whose vengeful destruction of re- 
bellion from the interior of Mexico to the northern provinces had 


Colonel Nathaniel Cogswell to Generals Gutiérrez and Magee, Pitts- 
burgh (State of Pennsylvania, U. S.), December 29, 1812,” Special Agents, 
William Shaler, 1810, I], MS., State Dept.; Gutiérrez to Cogswell, San 
Antonio, April 11, 1813, MS., ibid.; General Bernardo Gutiérrez to Citi- 
zen Toledo, San Fernando (no date), MS., ibid.; Toledo to Citizen Gutiér- 
rez, Nacogdoches (1), 1813, MS., ibid. 

*aShaler to Monroe, June 12, June 20, July 10. July 14, 1813; H. H. 
Bullard to Shaler, San Antonio, June 27, 1813; Joseph B. Wilkinson to 
Shaler, San Fernando de Béxar, June 27, 1813, MSS., State Dept. 
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MS., State Dept. 
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made him the watchword of terror, had been preening himself 
for several months on the Rio Grande for the Texas campaign.** 
He appeared at the Medina on August 17 before the Republican 
army, weakened by dissension. In one stroke he felled the Texas 
Republic.™* 

Then another episode had been recorded which held ‘Texas to 
its historical uniqueness. Among the last of the Spanish colonies 
to chart a revolutionary course, it was the first to achieve complete 
independence from Spain, also the first to establish a separate 
government without an opposing force in her environs, in that 
during April of 1813 every Spanish official had been removed by 
execution, the army of Spanish sway had vanished with comic 
facility by incorporation with the Republican Army of the North, 
and the republicans ruled from April 1 until August 17, 1813. 
It had been a momentary spree. Spanish authority reéstablished 
by Arredondo remained, although weak and precarious, until its 
passing from the American continent in 1821. And again, unlike 
her colonial kin who had fought for liberty, it was her bitter lot 
to gain her independence, not by her own revolutionary efforts, 
but from Mexico through the leadership of Iturbide. 


APPENDIX 


A manuscript copy from the original first constitution of Texas, 
April 17, 1813, sent by José Bernardo Gutiérrez to William Shaler, 
which he enclosed in his report of May 14, 1813, to Secretary of 
State, Monroe. Manuscript, State Department, Washington, D. C. 


TRANSLATION OF THE First CONSTITUTION OF T'EXAS 
APRIL 17, 1813 


1. The province of Texas shall henceforth be known only as 
the State of Texas, forming part of the Mexican Republic, to 
which it remains inviolably joined. 

2. Our Holy Religion will remain unchanged in the way it is 
now established, and the laws will be duly executed unless they are 
expressly and publicly revoked or altered in the manner herein 
prescribed. 


“Operaciones ; Arredondo, UII, 1V, passim. 
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3. Private property and possessions will be inviolable, and 
will never be taken for public use except in urgent cases of neces- 
sity, in which instances the proprietor will be duly recompensed. 

4. From today henceforward personal liberty will be held 
sacred. No man will be arrested for any crime without a formal 
accusation made in the proper form under oath being first pre- 
sented. No man will be placed before the Tribunal without first 
having-been examined by the witnesses. Neither will any man 
be deprived of life without having been heard completely [in 
court], an exception being made from this rule during the time 
of the present War in the case of criminals of the Republic, whose 
punishments will be decided by the junta in accord with the 
Governor in order to assure the firmness of an Establishment and 
to protect the people.* 

5. The Governor selected by the Junta will be Commander-in- 
Chief of the military forces of the State, but he will undertake 
no campaign personally without having received the order of the 
Junta. In such a case, the Governor will provide the necessary 
means for maintaining the obligations of Government during his 
absence. Also under his charge will be the establishment of laws 
pertaining to the organization of the Army, the naming of mili- 
tary officials, and the ratifying of the commissions and ranks of 
those already employed. He shall be entrusted with the defense 
of the Country, foreign relations, execution of the laws, and pres- 
ervation of order. He will have a right to one secretary, two 
aides-de-camp, three clerks for the Spanish language, and one 
for English. 

6. The salaries of the Governor and the other Civil and Mili- 
tary officials will be fixed as promptly as possible and will be 
assured by law. 

7. There shall be a Treasurer whose function shall be to receive 
and to preserve intact the Public Funds, keeping them at the 
disposal of the Government. 

8. The City of San Fernando will be the seat of government 
and the residence of all public officials. It will be governed by 
two mayors (?) and four District Commissioners selected by 
the Junta. 

9. The Cabildo will be entrusted with the policing of the 
interior of the city, and will have all the authority necessary to 
fulfill its purpose. The mayors shall each have power to judge 
cases in their jurisdiction and shall appoint the necessary officials 
and indicate the days for the hearing. Their judgments shall be 
governed by the established law on the individual cases.’ 

‘ *Note: Blurs on ‘the document may have caused small inaccuracies in 
No. 4. 
*Note: There were some blurs on No, 9. 
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10. Each town in the State will be governed by a military 
officer named by the Governor, and this officer will be required 
to follow whatever rules are deemed necessary by the Junta. 

11. It shall be the obligation of the Cabildo and the military 
commandants [of the towns| to present to the Governor an exact 
census of the population of their respective districts and to estab- 
lish schools in each city or town. 

12. The Junta shall have the power to dismiss any officials 
it has nominated should it deem such a procedure necessary. 

13. There shall be a Superior Audiencia which will be com- 
posed of a Judge well versed in law appointed by the Junta. He 
will have the functions of taking the necessary measures for main- 
taining peace and good order, of trying all criminal cases, of 
deciding cases in which the sentence or amount in controversy 
exceeds 1000 pesos. This tribunal will name its officials, fixing 
the time and place of its session, and its emoluments will be 
determined by laws set up for that purpose. It will be the duty 
of the tribunal in trying persons accused of murder to name five 
of the most discreet and intelligent citizens of the district who 
shall swear to perform their duty in justice both to the State and 
to the defendant, and to assist the Judge in reaching a fair verdict. 
It shall also be the duty of the tribunal to establish a code of 
criminal law and methods of procedure, so that all crimes might 
have their respective punishments and might be clearly and 
promptly defined. Once approved by the Junta, this will be the 
law of the Land and will be published for the benefit of the People. 
No one shall be punished for having committed any crime or 
offense which the law has not provided for. 

14. Any change or alteration in the laws in force at present 
will be effected by the Junta and will be made known to the 
People. 

15. The Junta will meet to hold its sessions in the capital one 
day each week, or oftener if some matter is urgent. It shall pre- 
serve all powers granted it by the people, and will have as its 
obligation to keep close watch and care diligently for the welfare 
of the State, to alter or amend these regulations that becomes 
necessary, to preside in matters dealing with war and the various 
branches of foreign relations, and finally, to do everything in its 
power for the benefit of the great cause of Mexican independence. 

16. The Junta will take notice of any enemy property found 
within its jurisdiction and will resolve whatever it deems fitting 
with regard to it. 

17. The Commander-in-Chief, Governor-elect of this State, will 
use every available means and will do everything in his power 
to facilitate the carrying out of all obligations contracted by him 
in the name of the Mexican Republic. 
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18. The Junta, with the Governor of the State, by common 
agreement will proceed to the election of the necessary number 
of delegates to the general Mexican congress and to foreign 


countries.* 
City of San Fernando, April 17, 1813. 


"In several] cases words which are capitalized in the document are not 
capitalized in the translation. 
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ANALYSIS OF THE WORK OF THE GENERAL COUNCIL, 
PROVISIONAL GOVERNMENT OF TEXAS, 1835-1836 


W. STEEN 


CREATION OF THE PROVISIONAL GOVERNMENT 


As a result of the Louisiana purchase the United States became 
a neighbor of Texas in 1803, and within a short time many 
Americans developed a keen interest in this vast and largely 
unoccupied region claimed by Spain. In 1820, the results of a 
panic combined with the frugal land policy of the United States 
in causing Moses Austin to apply to the Spanish authorities for 
permission to plant a colony in Texas. Before the dream could 
become a reality Moses Austin was dead, and Spanish rule in 
Texas .had been supplanted by that of an independent Mexico. 
In 1821 the first group of Anglo-American settlers came to Texas 
under the leadership of Stephen F. Austin. Others followed, and 
within a few years the Anglo-Americans—or Texans—had trans- 
formed much of the wilderness of eastern and southeastern Texas 
into relatively prosperous communities. The relations existing 
between Texans and Mexicans were never entirely cordial. Behind 
each race were centuries of political tradition so different as to 
make complete understanding impossible. It is not surprising, 
therefore, to find the Texans resorting to arms in 1835. In that 
year the Texans were excited by military encounters with Mexican 
forces and incensed over existing political conditions; under these 
circumstances there was called together the Consultation, a body 
of representatives chosen by the people to determine the policy 
to be pursued with relation to strife-ridden Mexico. 

The Consultation convened at San Felipe de Austin, October 16, 
1835, but for lack of a quorum it was forced to adjourn until 
November 1. Several members were serving in the Volunteer 
Army, and it was not until November 3, that a quorum was 
present.’ The scope of this paper is not such as to include a 
thorough study of the proceedings of the Consultation, but some 
of its acts were so closely related to the General Council as to 
demand attention. The members of the council were chosen from 


1H. P. N. Gammel, The Laws of Texas (Austin, 1898), [, 512, 513. 
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the Consultation, while the governor, the lieutenant-governor, the 
commander-in-chief of the army, and the three commissioners to 
the United States were chosen by that body. Moreover, the organic 
law, or constitution, of the Provisional Government was prepared 
by the Consultation. 

The preparation of the organic law is of interest here. On 
November 7%, Henry Millard, representing the municipality of 
Liberty, moved the appointment of a grand committee to draw 
up a plan for a provisional government. Millard was made chair- 
man of this committee, and saw fit to divide it into two sub- 
committees: one to prepare a plan for the proposed civil organi- 
zation; while the other was to present a plan for the military 
establishment. Henry Smith, a representative from Columbia, 
and soon to be provisional governor of Texas, presented the report 
concerning the civil organization, while A. Huston, a representative 
from San Augustine, presented the report concerning the military 
establishment.? Both reports were ordered to lie on the table, 
with the understanding that they were to be discussed in the 
afternoon of the same day. When the reports were taken up, Smith 
read the preamble to his proposal, and on motion of Don Carlos 
Barrett, representative from Mina and soon to be a leader of the 
council, the entire preamble was stricken out. The content of 
this preamble remains a mystery, but was probably too independent 
in tone to please Barrett and the majority party of the Consulta- 
tion, since Smith was one of the leaders of the independence party, 
while the assembly declared itself in favor of the Mexican Con- 
stitution of 1824.° The entire report was then referred to a select 
committee of five, of which Barrett was chairman.* Following 
the report of this committee the Consultation resolved itself into 
committee of the whole, and considered at length the two reports. 
The report presented by Barrett was chosen as the basis of dis- 
cussion, and was adopted section by section with few amend- 
ments. It is entirely possible that this seemingly insignificant 
event marks the beginning of the enmity which clearly existed 
between Smith and Barrett. 


John Henry Brown, a distinct partisan of Smith, declares the 


*Ibid., I, 527. 
‘See the Declaration of November 7, 1835. /bid., I, 522. 
*Ibid., I, 528. 
*Ibid., I, 530. 
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plan of government to be largely the work of Smith,® but the 
journal indicates that he had little to do with the plan finally 
adopted. This point is, however, of minor importance, for little 
honor attaches to the author of a system so unwieldy. That section 
of the plan regulating the civil government was divided into 
twenty-one articles, while that regulating the military was divided 
into twelve articles.’ 

The organic law had a very faint resemblance to the Constitution 
of the United States in that the government was divided into 
executive, legislative and judicial departments. The governor and 
lieutenant-governor were to be chosen by the Consultation, while 
the members of the council were to be chosen by the separate 
delegations from the membership of the Consultation. Each 
municipality was to have one representative in the council. The 
lieutenant-governor was to serve as president of the council, and 
was to become acting governor “in case of death, absence or from 
other inability of the governor.” 

The powers of governor and council were vaguely defined, and 
this vagueness ultimately played a large part in the disruption 
of the provisional government. The general council was clearly 
instructed to “devise ways and means, to advise and assist the 
governor in the discharge of his functions,” and to keep ever in 
mind the army in the field and provide for its welfare. Only 
those laws were to be passed which the council thought necessary 
to the public good—which simply means that from one point of 
view any ordinance passed by the council was in keeping with 
the organic law. The governor and council were authorized to 
contract for loans not exceeding one million dollars, and to pledge 
the public land and the public faith, if necessary, as security. The 
governor and council were to have power to levy and collect imposts 
and tonnage duties; negotiate with the Indians; establish a postal 
system; grant pardons, remit fines and “hear and judge all cases 
usual in high courts of admiralty, agreeably to the law of nations” ; 
as well as the power to create such offices as they might deem 
necessary, with the exception of offices rejected by the Consulta- 
tion. They were also endowed with authority to “organize, reduce 
or increase the regular forces” of Texas as the safety of the 
country might require. 


‘John Henry Brown, History of Texas (St. Louis, 1892), I, 388. 
‘For the plan see Gammel, Laws of Texas, 1, 538-544. 
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The governor was given full executive power, and made com- 
mander-in-chief “of all the military forces of Texas, by sea and 
by land.” He was to be clothed with “all other powers which may 
be thought necessary by the permanent council, calculated to aid 
and protect the country from her enemies.” The council did not 
add greatly to the executive powers, since the relation existing be- 
tween governor and council was not such as to encourage legislative 
generosity. 

The judiciary of the provisional government was to consist of 
a first, or active, judge, and a second, or substitute, judge in each 
municipality. The second judge had duties to perform only in 
the absence or inability of the first judge. Judges, as other officers, 
were to be appointed by the council and commissioned by the 
governor. Judges were given ample jurisdiction and were to be 
governed by the English common law and the civil code of Louisi- 
ana. In every case the offender was entitled to trial by jury, and 
any decision might be appealed to governor and council. Not only 
was the council to serve as an appellate court, but was itself a 
court of impeachment. When charges concerning any officer of 
the government were presented to the governor and council, the 
defendant was to be granted a fair and impartial trial before the 
council, “and if, in the opinion of two-thirds of the members, 
cause sufficient be shown, he shall be dismissed from office by the 
governor.” 

In the organic law the Consultation ordered all land offices closed, 
and declared that all “land commissioners, empresarios, surveyors, 
or persons in anywise concerned in the location of lands,” should 
immediately cease their functions. The council was to appoint 
three commissioners in each department, who were to collect the 
official records of the department, and hold them subject to orders 
of governor and council. At the same time it was decreed that 
all persons in Texas, or who might come to Texas while the land 
offices were closed, should be entitled to the benefits of the coloni- 
zation laws under which they immigrated. Grants of land “ille- 
gally and fraudulently made by the legislature of the State of 
Coahuila and Texas, located or to be located within the limits 
of Texas” were declared null and void. In addition, any person— 
except widows and minors—who left Texas without permission 
of the proper authorities should forfeit to the government any 
lands he might hold. 


‘ 
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Provisions of the organic law providing for the organization and 
control of the military will be mentioned from time to time in 
connection with the ordinances passed. One illustration here will 
serve to make clear the lack of centralization of the entire system: 
the commander-in-chief, Sam Houston, was appointed by the 
Consultation, commissioned by the governor, and was subject to 
orders of the governor and council. 

This, then, was the rather hazy document to which these rep- 
resentatives of the representatives of the people were to turn for 
authority in conducting the war against Mexico and in attempting 
to guard the body politic against anarchy. The purpose of this 
paper is to investigate and attempt to analyze their procedure. 


ORGANIZATION OF THE PROVISIONAL GOVERNMENT 


The organic law provided that the governor and lieutenant- 
governor should be chosen by the Consultation, and they were 
accordingly elected November 12, 1835. The names of Stephen F. 
Austin and Henry Smith were placed in nomination for the office 
of governor, and Smith was elected.1_ Governor Smith was self- 
centered and domineering, and, being one of the most radical 
members of the independence party, was clearly out of sympathy 
with the Declaration of November 7.2, Brown pictured Smith as a 
Christian gentleman, who was very generous, very sociable, and 
the possessor of unusual ability ;* other writers have not been so 
kind. Henry Stuart Foote describes Smith as a man “remarkable 
for his social virtues, and his zealous devotion to the cause of 
Freedom.”* A writer in the Texas Almanac states that “Governor 
Smith was a plain man, of limited intelligence, and abundant 
pertinacity. Social in his disposition, he was yielding to his 
friends, utterly impracticable to his enemies.” Colonel William F. 
Gray, a purchaser of Texas bonds, who visited San Felipe in 
February, 1836, and talked with Governor Smith was not favorably 
impressed, as he recorded in his diary, “My impression of Gov- 


Gammel, Laws of Teras, I, 553. 


*George P. Garrison, Texas, A Contest of Civilizations (New York, 1903), 
198. 


John Henry Brown, Life and Times of Henry Smith (Dallas, 1887), 
entire volume. 

‘Henry Stuart Foote, Texas and the Texans (Philadelphia, 1841), II, 
160. 


‘Texas Almanac, 1860, p. 43. 
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ernor Smith is, that he is a strongly prejudiced party man. Too 
illiterate, too little informed, and not of the right calibre for the 
station he has been placed in. Organs of self-esteem and com- 
bativeness large; perceptive faculty good ; intellectual small; little 
reflection or imagination; no reverence.’”* 

Assuming that an accurate picture of Smith would rest some- 
where between the estimates of Brown and Gray, how was he able 
to defeat Austin for the governorship? The best answer seems to 
be that the leaders of the Consultation had decided the services 
of Austin would be of more value as a commissioner to the 
United States than as governor of the provisional government.” 

James W. Robinson of Nacogdoches was the unanimous choice 
of the Consultation for lieutenant-governor.* Robinson was also 
a member of the independence party, and in the Consultation had 
supported a motion to declare independence. This choice of execu- 
tives is somewhat surprising when it is remembered that the Con- 
sultation, by a vote of thirty-three to fifteen, had rejected a 
declaration of independence.® 

November 14 marked the last meeting of the Consultation and the 
first meeting of the Council. Council members were present from 
fifteen municipalities, as follows: Austin, Wyly Martin; Brazoria, 
John A. Wharton: Washington, Jesse Grimes; Mina, D. C. Barrett ; 
Gonzales, J. D. Clements; Viesca, A. G. Perry; Nacogdoches, 
Daniel Parker; San Augustine, A. Huston; Liberty, Henry Mil- 
lard; Harrisburg, W. P. Harris; Bevil, Wyatt Hanks; Matagorda, 
Charles Wilson; Tenehaw, Martin Parmer; Jefferson, Claiborne 
West; Victoria, J. A. Padilla.*° Goliad, Refugio and San Patricio 
were not represented during the first sessions of the Council. 

As its first act the Council elected A. Huston secretary pro 
tempore. A committee was then appointed to inform the Governor 
that the Council had organized and was ready to receive any 
message he might see fit to send. For two days all business was 
handled either in open session or by special committees, but at 


‘William F. Gray, From Virginia to Texas, 1835 (Houston, 1909), p. 


"Dudley G. Wooten (ed.), A Comprehensive History of Texas (Dallas, 
1898), I, 190. This is a reprint of Henderson Yoakum, A History of 
Texas (New York, 1855). 

‘Gammel, Laws of Texas, 1, 533. 

*Ibid., I, 520. 

Ibid., I, 551. 
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the evening session of November 16, five standing committees of 
three members each, were announced: Committee on Military 
Affairs—Wharton, Huston, Hanks: Committee on State Affairs— 
Barrett, Padilla, Parker; Committee on Naval Affairs—Perry, 
Harris, West; Committee on Land and Indian Affairs—Martin, 
Parmer, Grimes; Committee on Finance—Millard, Wilson, and 
Clements.*? 

The membership of the committees, as that of the Council, was 
constantly shifting. By the frequent introduction of new members 
the Council was able to remain in session for a few days more 
than two months, although they sometimes met without a quorum 
being present.'* During November and December fourteen or 
fifteen members were usually present. During the first two weeks 
of January twelve members were usually present, but this number 
decreased rapidly until on February 26, 1836, only two members, 
Alexander Thomson and G. A. Pattillo, were present.** The Council, 
realizing the impossibility of maintaining a quorum, appointed, 
January 17, a committee to advise and counsel the Governor 
during the periods when a quorum was lacking. The members of 
this committee were Barrett, Clements, Thomson, Pattillo, and 
Collard..* A few members met each day from January 18, to 
March 11, but at no time was a quorum present. The fact that 
the membership was so patently unstable possibly had a tendency 
to lessen the feeling of responsibility which should have dominated 
the members, and may have been a factor in the ultimate failure 
of the Provisional Government.*® 


"Ibid., 561. 

"According to the organic law it required two-thirds of the total mem- 
bership to constitute a quorum. There were eighteen municipalities when 
the council convened, and there eventually came to be twenty-one munici- 
palities. 

*Advisory committee to the acting governor, February 26, 1836. Con- 
sultation Papers, Vol. I, Texas State Library. 

“Gammel, Laws of Texas, 1, 799. 

“A careful study of the journal of the council indicates the presence 
of the following members at some time during its sessions: 

Austin—Wyly Martin, Thomas Barnett, William Menefee, Randall 
Jones. 

Bastrop (or Mina)—D. C. Barrett, Bartlett Sims. 

Brazoria—John A. Wharton, Edwin Waller. 

Colorado—William Menefee, Jesse Burnham. 

Goliad—Ira Westover. 

Gonzales—J. D. Clements. 

Harrisburg—William P. Harris. 
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During its tenure the Council created the municipalities of 
Jackson, Sabine, and Colorado; and a bill was introduced creating 
a municipality to be known as Fort Bend, but it failed to pass.** 
Meanwhile four of the earlier municipalities acquired new names: 
Mina was changed to Bastrop ; Tenehaw to Shelby ; Viesca to Milam ; 
Bevil to Jasper; and the journal indicates the passage of an act 
changing the name of the municipality of Refugio, but no record 
was kept of the ordinance.’? The Council also passed acts defining 
the boundaries of Jefferson, Matagorda, and Harrisburg; and a pro- 
posed ordinance defining the boundaries of Jackson was introduced, 
but was postponed until July 4.** 

The first message from Governor Smith was received November 
16. The message pointed out some of the more serious G@ifficulties 
facing the Provisional Government, and preached a lofty patriot- 
ism. The Council was advised to “summon to your assistance 
moral courage; to throw around you the impenetrable shield of 
honesty; to march onward in the pathway of duty.” In laying 
before the Council his estimate of things which must be done, the 
Governor declared that the Provisional Government must “call 


Jackson—James Kerr. 

Jasper—Wyatt Hanks. 

Jefferson—Claiborne West, G. A. Pattillo. 

Liberty—Henry Millard. 

Matagorda—Charles Wilson, James Kerr, R. R. Royall, Ira R. Lewis. 

Milam—A. G. Perry, Alexander Thomson. 

Nacogdoches—Daniel Parker. 

Refugio—James Power, John Malone. 

Sabine—J. S. Lane. 

San Augustine—A. Huston, A. E. C. Johnson. 

San Patricio—Lewis Ayres, John McMullen. 

Shelby—Martin Parmer, James B. Tucker. 

Victoria—J. A. Padilla, John J. Linn. 

Washington—Jesse Grimes, Asa Mitchell, Asa Hoxey, Philip Coe, Elijah 
Collard. 

A Mr. Clark of Pecan Point, Red River, was received as an honorary 
member until he could produce the testimonials of his election. Appar- 
ently these were never produced as no further mention is made of him. 

The clerk clearly nodded in recording (Gammel, Laws of Texas, I, 807) 
the seating of Bartlett Lewis of Mercer. It is evident that he should 
have recorded the seating of Bartlett Sims of Mina, who replaced D. C. 
Barrett. Five resolutions were adopted by the advisory committee on 
February 15, the day Bartlett Lewis is supposed to have become a mem- 
ber, and each of the five is signed by Bartlett Sims but none is signed 
by Bartlett Lewis. See Advisory Committee to the Acting Governor, 
February 15, 1836. Consultation Papers, Vol. I, Texas State Library. 


*Gammel, Laws of Texas, I, 949, 993, 1034, 702. 
"Ibid., I, 1025, 1002, 946, 775. 
“Ibid., I, 955, 1018, 1022, 725. 
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system from chaos” and “start the wheels of government.” He 
requested that the Council give immediate attention to measures 
in behalf of the army, provide the organization of an engineering 
corps, regulate the issuance of letters of marque and reprisal, com- 
plete the organization of a corps of rangers, and state definitely 
the rewards to be offered foreign volunteers. The Council was 
admonished to second the measures of the Consultation concern- 
ing relations with Indian tribes in Texas, and to send agents to 
foreign countries for aid and supplies. He recommended that the 
Council establish a tariff, organize a post office department, appoint 
a treasurer, and select a seat of government. Smith made every 
effort to impress upon the Council that “the welfare of thousands 
depends upon your actions.” Texas possessed, according to Gov- 
ernor Smith, ample resources, and it “is for you to quicken and 
enliven the energies of the body politic, and make Texas the 
Eden of America.”?® 

Seemingly the Council was well pleased with this message and 
ordered five hundred copies printed for popular distribution. The 
various suggestions were referred to appropriate committees, and 
the Council began the work of legislation. For the first four or 
tive weeks of its existence the Council was an aggressive, hard 
working body of legislators, but by the latter part of December 
strife had crept into the machinery of government. Governor 
and Council were no longer agreed, and soon both were rendered 
mutually powerless. 

The Consultation adjourned without making provision for a 
permanent seat of government. The Council convened in San 
Felipe, but a committee was soon appointed to decide upon a 
permanent location. The committee reported upon several towns, 
but did not make specific recommendations. Washington was, 
according to the committee, nearer the center of population than 
San Felipe, but lacked a printing press and the necessary rooms 
for the Council and its committees. Matagorda, Velasco and 
Brazoria were also found wanting; thus leaving the impression 
that San Felipe, while leaving much to be desired, was the most 
satisfactory location available.*° In spite of this information the 
Council provided in an early ordinance for the removal of the 
government to Washington. Governor Smith objected, however, 
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and the government remained in San Felipe.**. In February, 1836, 
after the Convention had been called to meet in Washington, the 
advisory committee requested that the government be removed to 


22 


Washington, and this was done.** 

Thus the remnant of the Council moved to Washington for the 
very good reason that the Convention was to meet there. How- 
ever, the matter of moving was considered by members of the 
Council on more than one occasion, and several available letters 
indicate that various and mysterious reasons were involved.* 


“Tbid., I, 575. 

“Advisory Committee to the Acting Governor, February 11, 1836, in 
Consultation Papers, Vol. I, Texas State Library. The committee wrote 
the Governor as follows: 

“The advisory Committee to the Executive appointed by the General 
Council to act in that capacity in the absence of a quorum of said Coun- 
cil, are of opinion that under existing circumstances the affairs of Gov- 
ernment & the interests of the people could be better attended to by an 
adjournment of the Genl. Council to Washington, together with a re- 
moval of all the officers of the Provisional Government that are required 
to cooperate with the Genl. Council and such as are under their imme- 
diate control and supervision. Said Committee therefore advise that the 
Executive, General Council, treasurer Auditor, & Comptroller be re- 
quired to remove to the town of Washington & be ready for the transac- 
tion of business at that place on Monday the 22d. Inst., and that the 
acting Governor advertise to that effect immediately, that the publica- 
tion may appear with his proclamation now at the press.” 

*Henry Millard to D. C. Barrett, Washington, December 29, 1835, in 
Barrett Papers, University of Texas Library. 

“Having accidentally come into possession of information which mate- 
rially interests the Genl. Council and the heads of Government I will 
endeavor to communicate in as few words as possible the critical situa- 
tion in which | believe your honorable body to be now placed—and ad- 
vise you with sincerity for the good of our country and cause in which 
you are now laboring to remove from that place with all possible dis- 
patch before the storm breaks upon your heads. I mean from the dis- 
organizers, some of their plans and intended operations were disclosed 
to Capt. Allen and myself on our way to this place from such authority 
and received in such a manner that we cannot doubt their intentions. 
The calm that has succeeded the little storm of last week—which we all 
supposed had blown over—and that their failure to raise a mob to assist 
them in their nefarious project to destroy the Existing Government and 
the deathlike stillness a day or two after—luled us into the idea that 
we had nothing more to fear from that quarter, but that was not the 
fact. The[y] have been more active than ever. Traveling through the 
country, organizing their Bands to make a desperate effort for your over- 
throw and that on the first of Jany it is said, or immediately after. 
You must not treat the information as ideal fancy, for rest assured that 
even the assassination of some of you and Genl. Huston is in contempla- 
tion and believe it a fortuitous circumstance that such undoubted infor- 
mation was recd in time to put you on your guard. They have excited 
the whole Murrell Gang which are not very contempable in numbers and 
possess more funds or cash than the honest part of the community can 
boast of, but everything may be expected from the good sense and honest 
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Governor Smith states that the Council was being intimidated by 
the land speculators who “collected themselves into a mob, that 
is their minions, subs, and understrappers, and threatened to mob 
the Council, until by degrees the members vacated their seats until 
they had not a lawful quorum.”** It is possible that this mob is 
the same as that referred to in the letters, and may account for 
the desire on the part of the Council to leave San Felipe. 


AFFAIRS OF STATE 


The term state affairs is here used to cover a multitude of acts, 
most of which were proposed by Barrett and his Committee on 
State and Judiciary. The Council, November 16, adopted a reso- 
lution to the effect that it should be governed by the rules and 
regulations of the Consultation.t These rules required, among 
other things, that proposed ordinances be read on three separate 
days before passage; this rule could be, and frequently was, sus- 
pended. Having determined upon the method of their own pro- 
cedure, the Council passed an ordinance stating the mode of 
“passing, signing and publishing” ordinances of the Provisional 
Government. The important parts of this act were the provisions 
endowing the Governor with the power of veto—a veto could be 
overridden by a two-thirds majority in the Council—and making 
it the duty of the Governor to have ordinances and decrees printed 
in one or more newspapers in Texas.* This act, as originally 
passed, allowed the governor three days from the date of passage 
of an act in which to exercise his veto. Governor Smith, feeling 
that he should have three days from the time the bill reached his 


intentions of our citizens who are not to be bought nor bullied into meas- 
ures—should you come to this place you can be verry well accommidated 
and find a strong support in the citizens of this place.” 

Daniel Parker to D. C. Barrett, Washington, January 8, 1836, in Bar- 
rett Papers, University of Texas Library. 

“. . . The Counsel would be but reasonably situated here bording would 
be much Cheaper here but Committe rooms are scarce, but I think you 
would be tolerable comfortable here. Should you move up here and it is 
necessary that I should return to my seat I will try to do so in a short 
time. The barrer is wating I must hasten. things moves on reasonable 
well, people are tolerable well satisfied with things. The peoples here 
says that you shall be guarded against mobs if you come... .” 

“Henry Smith, “Reminiscences of Henry Smith,” in The Quarterly of 
the Texas State Historical Association, XIV, 50. 

Gammel, Laws of Texas, 1, 553. 


*Ibid., I, 920. 
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office, vetoed the act which gave him this power, and the Council 
saw fit to make the requested change. 

From the earliest days of its history the Council was called upon 
to fill numerous offices, and on November 20, a resolution was 
adopted to assist in safeguarding their proceedings from criticism. 
No person holding an office, or commission, in the executive de- 
partment, judicial department, or regular army of Texas was 
eligible for membership in the council; nor could any individual 
hold offices in both the executive and judicial departments.* The 
vote on this resolution was a tie, and it was adopted by the casting 
vote of the president. The General Council later saw fit to violate 
the provisions of this resolution, and the error brought upon them 
much criticism. 

The organic law provided an oath of office for all appointees 
of the General Council, as well as for its members, and in order 
that the newly appointed officials might more easily have the 
oath administered an act was passed giving to any judicial or 
executive officer of the provisional government, the president and 
secretary of the Council, and field officers of the regular army 
authority to administer the oath. When so administered, copies 
of the oath were to be forwarded to the Governor and filed in 
the executive office.* A few days later an ordinance was passed 
authorizing the Governor to appoint a commissioner in each 
municipality whose business it should be to administer oaths.° 
Apparently the primary duty of these commissioners was to ad- 
minister the oath of office to judges and municipal officials, and 
they in turn might administer the oath to other appointees. 

Governor Smith addressed the Council, November 18, on the 
necessity of an executive secretary, and suggested Charles B. 
Stewart as a person capable of filling the position. Prior to this 
the committee on state and judiciary had reported an ordinance 
creating and defining the duties of a treasurer, a secretary to the 
executive, and committee clerks. Immediately following the receipt 
of the Governor’s message this ordinance was passed by the Council 
and sent to the executive for approval.* Salaries for committee 
clerks were placed at six dollars per diem, while the treasurer and 


“[bid., 1, 575. 
‘Ibid., 1, 921. 
*Ibid., I, 943. 
*Ibid., 1, 565. 
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the executive secretary were to receive $3,000 per year. This 
scale was not at all pleasing to the Governor who thought it 
quite unusual that the “highest officers should receive the lowest 
salaries.” This was the second bill passed by the Council, and 
the second vetoed by the executive. 

In compliance with the wish of Governor Smith, the Council 
reduced the proposed salaries. The revised bill provided that the 
treasurer should receive $1,000 per year, while the committee 
clerks, the secretary to the Council—who had been appointed 
November 15—* and the secretary to the executive should receive 
for their services five dollars per day. The secretary to the General 
Council was required to attend all meetings and keep a complete 
record of its proceedings. It was the duty of the executive sec- 
retary to keep a complete record of the proceedings of the executive 
office, and care for the correspondence of the Provisional Govern- 
ment, all of which was to be conducted through the executive 
office. The political chief in each department was ordered to 
cease his functions and give over his archives and records to the 
Governor. This ordinance in its final form was passed November 
24, and approved by the Governor, November 26. 

In his initial message to the Council, Governor Smith had 
mentioned the necessity of preparing instructions for the three 
agents chosen by the Consultation to proceed to the United States 
and attempt to secure aid and money.’?® The Council discussed 
the matter on several occasions, but had not prepared instructions 
by December 4. On that day Governor Smith requested that 
instructions be immediately prepared in order that the agents 
might proceed to the United States, for the “fate of Texas” de- 
pended upon their success.‘ An ordinance was introduced and 
passed December 5, authorizing the Governor to instruct the agents. 


‘Salaries for Governor, Lieutenant Governor and members of the Coun- 
cil had been fixed by the Consultation. The Governor was to receive 
$1,500 annually, the Lieutenant Governor $1,250 annually, and members 
of the Council a per diem of three dollars, with an allowance of three 
dollars for each twenty-five miles traveled from “and to their place of 
residence.” (Gammel, Laws of Teaas, I, 545.) 

‘Gammel, Laws of Texas, I, 553. P. B. Dexter was the secretary to 
the Council. 

*Ibid., I, 928. 

“The agents were Stephen F. Austin, Branch T. Archer and William 
H. Wharton. 


“Gammel, Laws of Texas, I, 623. 
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The commissioners were to effect a loan for Texas, and in so 
doing were to be guided by an ordinance previously passed by the 
Council.’* They were to purchase munitions, provisions, and other 
equipment, and in these purchases they were to be guided by an 
ordinance authorizing the purchase of various military supplies. 
They were also to purchase one or more vessels of war for the 
Texas navy. All money coming into their possession was to be 
placed in banks to the credit of the Provisional Government. 
They were privileged, however, to check on these accounts to the 
amount of $200,000; the balance — fond hope — was to remain 
subject to orders of the Council. The Governor was to use his 
own discretion in instructing the commissioners concerning their 
relations with the United States.'* 

William H. Wharton was not very enthusiastic over this expe- 
dition to the United States, and the matter of whether he should 
be permitted to resign was placed before the General Council. 
The only move made by the Council was the adoption of a reso- 
lution declaring the Council incompetent to act in any way on 
the appointment of Wharton as a commissioner to the United 
States..* Wharton’s decision to accompany Austin and Archer 
made further action by the Council unnecessary. 

Conditions in Texas were such that the Council had little time 
and less reason to be interested in foreign affairs. Several letters 
were sent the commissioners, but no changes were made in their 
instructions. Barrett presented a committee report, January 2, 
which was somewhat hostile in tone, due to the receipt by the 
Council of letters from the commissioners concerning the Creek 
Indians. The committee was of the opinion that the government 
was getting along about as well as the commissioners, and should 
be allowed to deal with the Creeks while the commissioners spent 
their time dealing with American financiers. Governor Smith was 
asked to instruct the delegation to proceed with their duties and 
send supplies for the army.*® 


“This ordinance will be discussed later in connection with finance. 

“Gammel, Laws of Texas, I, 956. For the instructions issued the com- 
missioners see George P. Garrison (ed.), Diplomatic Correspondence of 
the Republic of Texas (Washington, 1908), I, 51-54. This correspondence 
constitutes Volume II of the Report of the American Historical Associa- 
tion for 1907. 

“Gammel, Laws of Texas, I, 653. 

*Ibid., I, 723. 
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If a somewhat generous use be made of the imagination, the 
address of the Council to the Mexican people may be placed under 
the head of foreign relations. The purpose of the address was to 
set forth to their Mexican neighbors the “causes and reasons why 
the people of Texas have taken up arms, and requesting them to 
co-operate with us in the glorious struggle against military des- 
potism and misrule.” The address was ordered printed for circu- 
lation among Mexicans.*® 

The calling of a convention was given generous consideration 
during the first two weeks of December. On December 2, Austin 
appeared before the Council and expressed himself as favoring the 
calling of a convention with plenary powers. The following day, 
in answer to a request from Barrett, Austin again stated his posi- 
tion, saying that he was heartily in favor of a convention, and 
that the call should be made by the Governor and Council. Austin 
declared it to be his opinion that the labors of the Provisional 
Government had “been directed by the purest desire to promote 
the general good, and merit the approbation of the country.” 
Barrett presented to the Council, December 4, a report of the 
committee on state and judiciary advocating the calling of a 
convention. The report contained an interesting statement of the 
contract theory of government, and argued that, permanency being 
one of the bases of good government, the Provisional Government 
should be replaced by one of a more permanent nature. Accom- 
panying the report was an ordinance calling a convention to meet 
March 1. On motion of John A. Wharton both report and ordi- 
nance were ordered to lie on the table.'* 

A few hours later a message was received from Governor Smith 
in which he suggested the calling of a convention with plenary 
powers. After this message was read, Wharton proposed that a 
special committee consider the communication of Austin, the mes- 
sage of the Governor, and the proposed ordinance; and report on 
the advisability of calling a convention, as well as the nature of 
the convention, should one be called. The committee, as appointed 
by the president, was composed of Wharton, Barrett and Millard.’* 

As might have been expected, the committee presented majority 


*Tbid., I, 631, 651. 
"Eugene C. Barker, The Austin Papers (Austin, 1926), LIT, 275-279. 
*Gammel, Laws of Texas, I, 622. 
*Ibid., I, 625. 
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and minority reports. The minority report, submitted by Wharton, 
favored a convention to meet January 15, 1836. The majority 
report, submitted by Barrett, was the ordinance originally intro- 
duced.2°. The majority report was adopted, and the ordinance 
calling a convention to assemble at Washington, March 1, 1836, 
was passed. Delegates were to be clothed with ample power in 
so far as the creation of a government was concerned, with the 
exception that no proposed government was to become effective 
until ratified by a majority vote of the people. Representatives 
were apportioned among the municipalities on the basis of popula- 
tion, and in their selection al! free white males, including Mexicans 
opposed to the central government, were to have the ballot. Persons 
serving in the volunteer army were allowed proxy votes.** 

The Governor objected to that part of the ordinance which 
extended suffrage to Mexicans opposed to the central government, 
and returned the measure with his veto.*? The Council, having 
determined upon its course, promptly passed the measure over the 
veto,?* and the Convention met in due time. 

In connection with the calling of the Convention it is proper 
to mention the reaction of the Council to the so-called Goliad 
Declaration of Independence, and to a similar body of resolutions 
adopted by a group of citizens at Texana. The committee report, 
presented by Barrett and adopted, declared a declaration such as 
that adopted at Goliad to be dangerous to the whole people. 
Therefore, it should be adopted by representatives of the whole 
people, or not at all. Barrett’s report also held that independence 
was not a subject to be discussed in the Council as the members 
were duty bound to follow the organie law.** This report was 
perhaps influenced by Austin, for in a letter to Royall, December 
25, he had decried “men who will collect the signatures of persons 
on their first landing, . . . and attempt to impose a paper thus 
signed upon the world as the opinion of the people of Texas.’’?° 
In this matter the opinion of the Council coincided with that of 
Austin, but was distinctly opposed to that of Governor Smith. 


“Ibid., 1, 636. 
“Tbid., 1, 980. 
“Tbid., 1, 659. 
*Tbid., I, 660. 
“Tbid., I, 735. 
“Barker, The Austin Papers, Il, 336. 
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A reasonable amount of time was devoted to the organization 
of a post office department. This work had been started by the 
Permanent Council and had been approved by the Consultation. 
The Provisional Government was given ample authority to estab- 
lish post roads and post offices, regulate postage rates, appoint a 
postmaster general, and make necessary regulations for the suc- 
cessful operation of a post office department. In his first message 
to the Council, Governor Smith urged that immediate attention 
be given the postal service and expressed approval of John R. 
Jones, the choice of the Permanent Council, as postmaster general. 
An ordinance organizing this department was passed December 7, 
and Jones was retained as head of the system.”* 

The ordinance is very long, containing thirty-five sections, and 
is none too clear. The charge for carrying a letter of one sheet 
a distance of twenty-five miles or less was six and one-fourth 
cents, and this charge increased with the number of pages and 
the distance traveled. Newspapers were to be carried fifty miles 
or less for one cent, while the charge for greater distances was 
one and one-half cents. In addition to the low postage rates 
granted newspapers, each publisher was permitted to send to every 
other publisher in Texas one paper free of charge, and to send 
and receive as many as fifty newspapers from out of Texas free 
of all postage charges. Governmental officials were also given free 
use of the mails. Mail routes were to be assigned by contract, 
and persons employed as carriers were exempt from military 
service, jury service, and the disagreeable task of working on the 
public roads. Fines were to be imposed for misuse of the mails, 
and for failure on the part of postal officials to carry out the 
duties assigned them. The Council called to its aid in this case 
a large force of enforcement officers, by providing that fines should 
be divided equally between the state and the person bringing 
charges and prosecuting the law violator. Every effort was made 
to discourage the robbing of mail carriers: the penalty for the 
first offense being imprisonment for not more than ten years, while 
the penalty for a second offense was death. The postmaster general 
was entitled “to receive for his services per annum, the sum of 
twenty hundred dollars quarterly.”?" 

The General Council was very emphatic in its statements con- 


*Gammel, Laws of Teas, I, 513, 618, 635, 963. 
I, 977. 
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cerning immigration of free Negroes. In response to a letter 
received from the committee of safety at Beaumont, the com- 
mittee of state and judiciary reported, January 1, an ordinance 
concerning free Negroes. This ordinance was “handed over to 
Governor Smith for approval but was never returned.”?* Such 
action on the part of the Governor was probably due more to a 
desire to weaken the Council than to any sympathy he may have 
felt for the free Negroes. As passed by the Council, the ordinance 
made it unlawful for any free Negro or mulatto to come within 
the limits of Texas, and the penalty for violating this act was to 
be the sale of the guilty party to the highest bidder. One-third 
of the proceeds of such sale was to be given the person appre- 
hending the lawbreaker, and the balance was to go into the treasury 
of the state. Not only was the free Negro a violator of the law, 
but so was any person who aided him in coming to Texas. The 
penalty for giving such aid was to be a fine of $5,000, and the 
guilty party was to be imprisoned until fine and costs were paid.” 
Although not signed by the Governor, this ordinance doubtless 
became, at least in theory, the law of the land, as it was not vetoed 
within the specified three days. 

The organic law had stated the terms upon which the provisional 
judiciary should be established, and the judicial activities of the 
Council were primarily concerned with the appointment of judges. 
It seems, however, that not all appointees were satisfactory. Barrett 
reported for the committee of state and judiciary, December 30, 
concerning charges made by 8S. Rhoads Fisher and J. R. Lewis of 
Matagorda relating to Judge Wilson of that municipality.*° Barrett 
admitted that Wilson had been made a judge by vote of the Council, 
but contended the Council knew nothing of his character other 
than the reports they had received and the fact that he had re- 
ceived the suffrage of his municipality. It was argued that if 
Wilson was bad and stayed drunk all the time, the blame rested 
with the people of Matagorda. Barrett declared nothing could 
be done about the matter unless impeachment charges were filed 
by citizens of Matagorda.** 


*Tbid., 1, 1025. 

*Ibid., 1, 720, 738, 1024. 

“Presumably Charles Wilson who had been a member of the Council 
from Matagorda. 

"Gammel, Laws of Texas, 1, 716. 
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Some time was spent attempting the actual administration of 
justice. In a secret session of December 9, the Council considered 
a letter from George M. Poe, and then ordered Poe “to proceed 
to Columbia or any other place in Texas and under the authority 
of this Government arrest and Bring before this Body one Manuel 
Cadena, a citizen of Texas who stands charged as a Spy of the 
Enemy & a Traitor to his country.”** Two days later the Council 
commanded Captain Stephen Miller of the Patrol Guard of San 
Felipe, “to arrest one Wm Francis a colored man and bring him 
forthwith before this Council on a charge of high crimes and mis- 
demeanors.”** There is no indication as to whether either of 
these orders was obeyed. 

A report of a similar nature was adopted January 3, requiring 
the Governor “to issue his proclamation, offering one hundred and 
fifty dollars to any person who shall arrest and commit to prison, 
Joseph P. Laller who on Saturday, the day of December, 
assaulted, beat, and severely wounded Matthew Caldwell of Gon- 
zales, so that his life was and is vet in great danger.” So far 
as the journal is concerned this $150 promise to pay was never 
claimed. 

One of the last acts of the General Council was to pass an 
ordinance for the purpose of opening and regulating the courts. 
The courts were never organized under this act, which was signed 
by Governor Robinson, but some of the provisions are of interest. 
The courts were to be governed by the English common law and 
the civil code of Louisiana. Appeals were to be carried from the 
courts of one municipality to those of an adjoining municipality. 
The appellant was to pay all costs of the appeal, and was to take 
the following oath: “I, A. B. do solemnly swear that it is not 
for the purpose of delay that I take this appeal, but because I 
firmly believe that injustice has been done me.” Provision was 
of course made for the necessary clerks, prosecuting attorneys, 
and officials of various kinds. The ordinance tended to make 
marriage relatively easy by empowering judges, alcaldes, com- 
missarios, and accredited ministers to perform the ceremony ; but 


“General Council to George M. Poe, December 9, 1836, Governor and 
Council Papers, 1835, Texas State Library. 

General Council to Stephen Miller, December 11, 1835, Governor and 
Council Papers, 1835, Texas State Library. 

“Gammel, Laws of Texas. I, 726. 
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discouraged the institution by setting the fee at five dollars.*° 
The Council then proceeded to create the office of Marshal of 
Texas. This officer, who was to execute orders of the Council and 
perform certain duties for the courts was appointed, but the 
Council was never again able to muster a quorum, so little atten- 
tion was paid him.** 

Not all activities of the Council can be classified as belonging 
within the sphere of any one of the five major committees. The 
following proceedings are listed here as state affairs for want of 
a better classification, and because each of them involved either 
the committee on state and judiciary or Barrett, its chairman. 

On December 11, 1835, Barrett presented and the Council unani- 
mously adopted a resolution extending to Stephen F. Austin the 
thanks and compliments of the Council as agents of the people 
of Texas. A signed copy of the resolution was presented to Austin 
before he left San Felipe on his mission to the United States.** 

The Council faced many hardships unknown to present legisla- 
tive bodies. One of these was the difficulty of obtaining stationery 
and other supplies. The paper supply at San Felipe seems to 
have been completely exhausted by January, 1836, and Jones and 
Thomson were appointed a committee to send by express to 
Columbia for a new supply. They were unable to procure horses 
at once, and not until a week later could they report the success 
of their mission.** The price of paper was relatively high, as a 
statement presented by the firm of Jones and Townsend lists “Hot 
Pressed” paper at eight dollars per ream, while “Fools cap” is listed 
at six dollars per ream.*® With these prices in view, it is readily ap- 
parent that the paper used in some of the more lengthy committee 
reports was worth more than an acre of land. 

Not all activities of the General Council were of a serious 
nature. On several occasions measures were postponed until July 4, 
and this procedure must have become a joke. On December 6, 
they found time, even in the press of business, to discharge the 
doorkeeper and fine him three days wages for the foolish neglect 
of his duty. On December 17, Barrett, a special committee of 


*Ibid., I, 797, 1039. 

*Ibid., I, 800, 1031. 

"Tbid., I, 652. 

*Ibid., I, 753, 756, 774, 789. 

*Jones and Townsend to the General Council, Consultation Papers, Vol. 
I, Texas State Library. 
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one, presented a report which must have amused some of the 
members. The report concerned a letter which had been received 
from Judge C. Wilson of Matagorda. The committee freely ad- 
mitted that a letter had been received, but was somewhat dubious 
as to what it said. He concluded, however, that some of the 
gentlemen elected as officers in the regular army had “safer and 
more profitable business than fighting; a measure which is so 
prudent as to require no comment.” It was also apparent that 
a wreck had taken place and that certain persons were greatly 
displeased, but the committee did not know what had been wrecked, 
nor where, nor who was displeased. The committee further de- 
duced from the letter that the judge had, from motives of economy, 
quartered upon the people eleven prisoners and one lieutenant, 
but refused to offer advice as to the disposition of the prisoners, 
as the letter failed to state whether they were “bipeds” or 
“quadrapeds.””*° 
LAND 


Closely akin to the matters just discussed are the policies of 
the General Council concerning land. These policies are doubly 
interesting in view of the fact that Governor Smith later declared 
the disruption of the government to be due to the activities of a 
group of land speculators. According to Smith, this group of 
speculators, who remain nameless in so far as the reports of the 
Governor are concerned, decided, early in January, to control the 
Provisional Government for thcir own ends. They wished to re- 
duce the membership of the Council to a bare quorum so that it 
could be more easily controlled.’ If this amusing story be true, 
the means employed were far too potent, for so many members 
left the Council that not a quorum remained. 

The organic law specifically declared the land offices closed, 
instructed land commissioners, surveyors and empresarios to cease 
their operations, and ordered that all records be turned over to 
commissioners appointed by the Council.” 

The first mention of land made by the Council, excepting grants 
to soldiers, was in connection with a report on the conduct of 
William H. Steel of Viesea, land commissioner of the Nashville 


“Gammel, Laws of Texas, I, 676. 

‘Henry Smith, ‘Reminiscences of Henry Smith,” in The Quarterly of 
the Texas State Historical Association, XIV, 50. 

*Gammel, Laws of Texas, I, 541. 
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colony. He had consistently refused to hand over the papers in 
his possession to the committee appointed by the Council. An 
order was passed making it the duty of Governor Smith to have 
Steel arrested and brought before the Council on a charge of 
contempt.* Steel was evidently convinced that the Provisional Gov- 
ernment intended to take charge of the various archives, and 
December 17, appeared before the Council and apologized for his 
actions. He had refused to deliver his files, he stated, due to 
a misunderstanding, and not out of any disrespect for the gov- 
ernment. This apology was accepted, and he was honorably dis- 
charged.* 

There was placed before the Council, December 3, a communi- 
cation from the committee of safety at Nacogdoches requesting 
that land commissioners continue to issue titles for lands sur- 
veyed prior to November 1. The request was referred to the com- 
mittee on state and judiciary, and the following day Barrett 
reported that the General Council had no authority whatever to 
grant the request as the Consultation had ordered that all persons 
interested in the location of lands cease their operations.® 

Additional petitions were received from Nacogdoches, and on 
December 8, the committee made a second report. They were still 
positive that the General Council had no authority to open the 
land offices. They thought, however, that when the Council came 
into possession of all papers it might be proper to complete “all 
titles to land made for settlers on survey, returned before the 
passing” of the organic law.® 

In spite of these statements by the Council, interested parties 
continued to petition that the land offices be opened. Sterling C. 
Robertson addressed the Council in a letter of December 18, con- 
cerning the land offices in his colony. He stated that he was 
bringing families to Texas, and should like for them to receive 
their titles? In answer to this request the committee on state 
and judiciary reported an ordinance for perfecting titles to actual 
settlers. This ordinance was ordered to lie on the table, and De- 


3Tbid., I, 947. 

‘Tbid., I, 677. 

*Tbid., I, 617, 621. 

*Ibid., I, 640. 

"Sterling C. Robertson to the President and Council, December 18, 1835. 
Governor and Council Papers, 1835, Texas State Library. 
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cember 28, was indefinitely postponed.* Barrett, Kerr, Menefee, 
Parker, and Thomson were opposed to the postponement. 

This decision was no doubt influenced by the Governor’s message 
of December 26. Smith quoted from a letter written by John 
Forbes, first judge for Nacogdoches. Forbes told the Governor 
that due to “the combined and active opposition of some six or 
eight speculators, sustained by individuals from the States, who 
employ them to engross the lands that are properly public domain, 
that the intentions of the Government and its acts relating to 
the public lands, and even its judicial acts, have been delayed 
and interrupted, greatly to the injury of the public.” Smith was 
convinced the speculators would attempt to practice fraud upon 
the Council, and warned the members of that body to be on their 
guard. He did not think these grasping gentlemen would visit 
him, for he said, “Me, they seldom approach: they may over- 
power, but never can deceive.”® In response to this message the 
Council adopted resolutions requiring the Governor to carry into 
effect the fourteenth section of the organic law, which provided 
for closing the land offices, and giving him all necessary power. 
In the same series of resolutions the postmaster general was re- 
quired “to dismiss Henry Raguet, the postmaster of Nacogdoches, 
and appoint some one in his place of known integrity, and who 
will respect and obey the laws of the land.’’° 

Since there seemed to be so much opposition to the policy of 
the Consultation in closing the land offices, it was thought best 
to prepare an address to the people explaining the reasons for 
this action. The address was prepared by Clements, Barrett and 
Power, and was reported to the Council December 31. It not 
only stated the conditions which led the Consultation to close 
the land offices, but explained that the Council had no power to 
open them. The organic law stated that settlers should receive 
the benefits of the colonization law in force at the time of their 
arrival, and newcomers were assured that the General Council 
would pass no law to impair contracts between empresarios or 
commissioners and actual settlers. Immigrants were advised to 
settle on the public lands, far enough apart to avoid trouble in 
making surveys. Persons settling in this manner were assured of 


‘Gammel, Laws of Tewas, I, 684, 711. 
*Tbid., I, 700-702. 
*Tbid., I, 709. 
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their titles when peace and order were restored.‘! This address 
was ordered published in the Telegraph and Texas Register (San 
Felipe), in the paper at Nacogdoches, and in handbill form for 
general distribution. 

In his first message to the Council, Lieutenant Governor Rob- 
inson, who was recognized as Governor by the Council following 
their dispute with Smith, suggested the expediency of providing 
by law for the disposition of public lands to actual settlers, but 
thought it would be unwise to permit the location of large grants."* 
This portion of Robinson’s message was referred to the committee 
on state and judiciary, and Barrett, January 16, reported an ordi- 
nance extending titles to actual settlers..* The proposal was or- 
dered to lie on the table, and the absence of a quorum prevented 
its consideration. On the day this proposed ordinance was tabled 
Wyatt Hanks presented his views concerning the land offices. 
As a member of the Consultation he had favored closing the land 
offices, but thought conditions no longer warranted so drastic a 
measure. His change of opinion was due to the following reasons: 
most of the Bexar volunteers had returned to their homes; opening 
the land offices would tend to harmonize the feelings of the people, 
increase the population and add to the wealth of the country; 
permitting immigrants to come into the state under the Consti- 
tution of 1824 would prove to the world that Texas was not 
endeavoring to rob Mexico of her public lands; and Texas had 
declared for the Constitution of 1824, which guaranteed to every 
immigrant some land.'* ‘This statement was also ordered to lie 
on the table, with the result that it was never discussed. 

These acts of the Council fail to indicate any particular desire 
for graft on the part of its members. It is entirely true that 
some of the members eventually came to favor opening the land 
offices, but it is also true that these members may have been sincere. 
Certainly they had received numerous requests to open the offices, 
and it is but natural for representatives to pay some heed to the 
wishes of their constituents. Such appeals as that of Spencer H. 
Jack, agent for Austin and Williams, must have had an effect. 
Jack wrote the Council that closing the land offices had destroyed 
confidence, and had placed the “poor new settlers” in the hands 


“7bid., I, 718. 
“Ibid. I, 784. 
“Ibid., I, 791. 
“Ibid., 1, 793. 
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of speculators, as they had given up hope and were selling their 
claims for small amounts, some of them for as little as twenty- 
five doliars.*° It must also be remembered that the most radical 
measure placed before the Council provided only for the issuance 
of titles to actual settlers; and the fact remains that no ordinance 
or decree for opening the land offices was ever passed by the Council. 

Some surveys must have been made, however, and some titles 
issued, possibly after the disruption of the Provisional Govern- 
ment, for the Constitution drawn up by the Convention of 1836 
provided that, 


“whereas many surveys of titles to lands have been made whilst 
most of the people of Texas were absent from home, serving in the 
campaign against Bexar, it is hereby declared that all the surveys 
and locations of land made since the act of the late consultation 
closing the land offices, and all titles to land made since that time, 
are, and shall be null and void.’'® 


The question of opening the land offices was more than a local 
question, and was a matter oi distinct importance from the declara- 
tion of the Consultation which closed them. The people as a 
whole seem to have been divided on the matter, though the two 
following statements indicate that the people of the “lower country” 
were opposed to opening the offices, while those of the “upper 
country” were heartily in favor of the move. John Forbes, of 
Nacogdoches, writing to Robinson, January 22, told him of politi- 
eal conditions at Nacogdoches, and added, “Should the Council 
see fit to open the Land Offices please advise me of it by Express 
and authorize me to do it it would materially strengthen our 
cause.”*? While R. R. Royall, writing from Matagorda, January 
28, to Robinson and members of the Council hopes “the Council 
will not open the Land offices The People below (that is in the 
Lower Country) are Violent even to Pasionate on the Subject) 
You are already accused of being under the Influence Bribery 
Corruption &c. But the People are now becoming convinced of 
their Error—.’** 

(Continued ) 

*Spencer H. Jack to the General Council. Consultation Papers, Vol. 
I, Texas State Library. 

*Gammel, Laws of Texas, I, 1081. 

‘Harriet Smither (ed.), The Papers of Mirabeau Buonaparte Lamar 


(Austin, n. d.), VI, 302. 
*Consultation Papers, Vol. I, Texas State Library. 
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BOOK REVIEWS AND NOTICES 


The History of Bell County. By George W. Tyler. Edited by 
Charles W. Ramsdell. (San Antonio: The Naylor Com- 
pany, 1936. Pp. xxiii, 425, with maps and illustrations.) 


The late Judge Tyler, whose parents were residents of Nashville, 
in Robertson’s Colony, and first settlers of Bell County territory, 
has contributed a valuable chapter in the social and economic his- 
tory of Texas. Judge Tyler was born near Gatesville in 1851, 
spent his childhood there and in Belton, and moved with his parents 
to Salado in 1864, where he was graduated from Salado College 
in 1871. Born of pioneers and acquainted with numerous early 
settlers and their descendants, Judge Tyler’s interest in his com- 
munity ripened with the years and he began gathering materials 
for a history of Bell County. He retired from the practice of law 
in 1912 to devote more time to his history but never finished the 
task. At the time of his death at his home in Belton in 1927, 
some of this writing was still in the form of rough notes. The 
editor, Professor Charles W. Ramsdell, revised and condensed the 
manuscripts and in several instances completed the narrative. 

In some respects Professor Ramsdell has followed the conven- 
tional treatment in his editing. The introductory pages contain 
a memoir of the author by James B. Hubbard, the author’s preface 
and his sketch of the topography and flora and fauna of Bell 
County. The economic and social development of the county, sea- 
soned adequately with the political, is blended into a coherent 
story, beginning with the colonial grants and continuing down to 
about 1923. 

The book is divided into three parts. The first, “Robertson’s 
Colony and Early Milam County, 1827-1850,” contains six chap- 
ters devoted to the Nashville or Robertson Colony, the first settle- 
ments along Little River, the Texas Revolution and Indian trou- 
bles, troubles with Indians on Little River and in upper Milam 
County from 1837-1843, advance of the Milam County frontier, 
1843-1850, and the residents of Bell County in 1850. The organi- 
zation of the county, its early growth, Indian raids, and the rdle 
of Bell County in the Civil War and reconstruction constitutes 
the subject matter of the second part, “The Frontier County,” 
which is divided into six chapters treating of the creation and 
organization of Bell County, 1850, the early county records, ten 
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years of growth in the fifties, Indians, frontier Rangers and gold 
hunters of the same decade, Bell County in the Civil War, and 
reconstruction. The third part, “Maturity and Material Progress,” 
has to do with the emergence of the new state and its growth and 
advancement and is treated in five chapters on the changing times, 
twenty-five years of growth, private educational institutions of 
Bell County, in the World War—and after, and some institutions 
in Bell County. 

A few of the topics in the last few chapters tend to make part 
three the least interesting one in the book. Persons living outside 
the Bell County region will not become engrossed in “new enter- 
prises,” “the war with Spain,” “the selective draft,’ or the 
“Temple Stag Party.” These items, however, which are more 
appealing to local pride, could hardly have been omitted and 
are more than offset by such engaging topics as “the early history 
of Salado,” “the Grange,” “the return of better times,” “Salado 
College,” the “Sanctificationists of Belton,” wend the “Old Settlers 
Association of Bell County.” 

Judge Tyler has made his biggest contribution by consulting 
the written records available, interviewing early settlers and in- 
terpreting conservatively their recollections, and setting down his 
own personal observations. He has leaned rather heavily at times 
on the best secondary works, but for the most part has sought to 
go back to the original documents. One result of the latter prac- 
tice is that numerous documents such as lists of colonial grantees 
of land, copies of original census rolls, court records, lodge mem- 
bership rolls, lists of early merchants and of early college staffs, 
rolls of the officers of the Bell County Old Settler’s Association, 
lists of soldiers killed and wounded in the World War, and muster 
rolls of Rangers, minute companies, and Bell County men in the 
Civil War were secured. The editor has, with much care, fused 
these into the narrative. Indeed, the editor’s chief problem must 
have been that of selection and arrangement. From the numerous 
documents, memoirs, traditions, and episodes in the incomplete 
writing, the editor has selected so wisely and presented so skillfully 
the incidents, comments, and facts that the work will seldom, if 
ever, tire the reader. 

Although the first two parts of the book are well documented, 
they are very readable. The resourcefulness of early Texans, the 
versatility of many figures in the pioneer and post-pioneer periods, 
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come out strongly. Descriptions of Indian troubles—which oc- 
curred intermittently during four decades of Bell County’s early 
history— how the settlers lived, feuds, the Old Ku Klux Klan, 
and the Honey incident constitute onlv a few of many subjects 
which will appeal to any reader. Every chapter affords some bio- 
graphical information, and generous glimpses of the leaders are to 
be had as Bell County participated in the affairs of the state. The 
entire seventeen chapters of the book are well balanced, and the 
chapters on Bell County in the Civil War and during reconstruc- 
tion are especially well done. ; 

There is an amazing amount of information in this book. Here, 
in fact, is more history than many of our own generation can 
have dreamed that Bell County had. And the editor’s judicious 
selection of material together with his competent editing has 
resulted in a county history which is a creditable contribution to 
the historiography of Texas. Its completeness, readability, and 
usability make it suitable both for the specialist and the general 
student of history. The former will readily perceive that it pos- 
sesses those qualities which will render it an instrument for his 
use. As for the chief demands of the latter, comprehensiveness 
and accuracy, there is little room for complaint. The book will 
be read with a special personal interest by descendants of Bell 
Jounty pioneers, and it will have numerous readers among those 
now living in that county as well as an appreciable number of 
readers who live outside this district. 

The work contains two useful maps, numerous illustrations 
clear and well-done, the printing—save for a few compositor’s 
errors—is satisfactory, and the index is adequate. 

JAMES K. GREER. 


Official Correspondence of the Texas Revolution, 1835-1836. 
Edited by William C. Binkley. (New York: D. Appleton- 
Century Company, Volume I, liv (54), 556, Volume II, 
xix, 557-1125. Prepared and published under the direction 
of the American Historical Association from the income of 
the Albert J. Beveridge Memorial Fund.) 


The documents in these two attractive and handy volumes are 
restricted, as Professor Binkley emphasizes, to official correspond- 


‘Reprinted by permission from The Mississippi Valley Historical Review, 
March, 1937. 
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ence, and are necessarily selective. The chronological limits of the 
compilation extend from October 17, 1835, to October 22, 1836. 
The documents are drawn from thirty-eight groups of material 
in the Texas State Capitol and the University of Texas and from 
two groups in the Rosenberg Library of the City of Galveston. 
Each group is briefly described in the bibliographical introduction, 
and the descriptions indicate the heavy task of selecting which 
the editor has performed, the number of items in each group 
ranging from a few hundred to an estimated 30,000. As Pro- 
fessor Binkley points out, the civil government of revolutionary 
Texas passed through five stages, titular and chronological, and 
the published documents follow that order. Editorially, the divi- 
sion into five units serves the convenient purpose of a hook upon 
which to hang a useful summary of the labors of the various pro- 
visional governments. Each document is adequately edited, and 
between one document and another Professor Binkley has inserted 
a list of pertinent intervening documents that are reasonably ac- 
cessible in other publications. In consequence, these volumes pro- 
vide not only a source book but a guide to practically all other 
printed documents relating to the Texas revolution. Many tanta- 
lizing problems of editorial technique required attention and Pro- 
fessor Binkley handled them clearly and in a manner most con- 
ducive to the convenience of students who may wish to follow 
his footsteps. 

In addition to the general editorial introduction and the explana- 
tory sketches prefixed to the five Parts of the book, Professor Binkley 
has accomplished the feat of writing an interesting, informative, 
and thought-provoking summary of the Texas revolution, placing 
it in the comprehensive fabric of American history. This was not 
an easy thing to do, because nearly every historian who has touched 
the history of Texas has thought it necessary to retell the story 
of the revolution, until it has little freshness left. It was this faet 
that drove the reviewer from the undertaking to write a history of 
the Texas revolution a great many vears ago. There seemed no need 
of a general survey and the labor required for a minute and com- 
prehensive study was appalling. Now that Professor Binkley has 
performed the yeoman service of assembling and sifting the docu- 
ments—without impairing his enthusiasm for the subject—it is 
to be hoped that he may bring out a definitive history of the 
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revolution. Certainly he is now possessed of better equipment for 
the job than any other historian is likely to acquire. 

The reviewer disagrees with Professor Binkley’s high appraisal 
of some of the revolutionary leaders—David G. Burnet, for ex- 
ample. He was courageous, it is true, and self-sacrificing; but he 
was also opinionated and stubborn in domestic affairs and in foreign 
affairs incomprehensibly stupid. And Professor Binkley is cu- 
riously ambiguous, or uncertain, about the battle of San Jacinto, 
in which Houston won the independence of Texas; was it fortu- 
itous, or planned? The answer seems to be that Houston had no 
plan of campaign beyond retreating before the Mexicans and play- 
ing for time in the hope of recruiting an adequate army. No 
human intelligence could have foreseen that Santa Anna would 
thrust himself into the trap in which he found himself on April 
21, 1836. Houston simply followed and shut the trapdoor—or 


so it seems to me. 
Evcene C. Barker. 


Histories and Historians of Hispanic America: A Bibliographical 
Essay. By A. Curtis Wilgus. (Washington: The Inter- 
American Bibliographical and Library Association, Series 
I, Volume 2, 1936. Pages xiii, 113.) 


In this book the author, confessing how foolhardy it would be 
were he “to lay claim to completeness,” has “attempted only .. . 
to call attention to some of the leading writers and to some of the 
outstanding references which deal with” his subject. The classi- 
fication chosen is said to be “chronological by centuries . . . while 
the arrangement within these divisions is generally both logical 
and chronological.” 

To be more specific: The subject matter is divided into one 
chapter for each of the five centuries under survey—the sixteenth 
to the twentieth, inclusive. In turn, each chapter contains three 
subheads: I. “Introduction”—no one of which contains more than 
two hundred words; IL. “General Works”—which relate to His- 
panic America as a whole or to more than one political subdivision 
of the same; and III. “Special Works’—these being distributed 
under the heads of the various political entities of the colonial or 
of the national period, as may be the case. 

The author mentions many useful works relating to Hispanic 
America. But one cannot fail to note inconsistencies in organi- 
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zation and to be surprised at the omission of many notable histories 
and historians. For example, Dorantes de Carranza’s Summaria 
relaciin de las cosas de la Nueva Espana, “written probably about 
the end of the sixteenth century ... but not printed until 1902 
..., and Cervantes de Salazar’s Cronica de la Nueva Espaia, 
“begun in 1560 but not published until .. . 1914,” are included 
(pp. 7-8) in the list of “notable works concerning Mexico or New 
Spain” that were written in the sixteenth century. On the basis 
of these two inclusions there can be no justification for the author 
having listed only “three valuable works” dealing with Florida 
(p. 9) in the same century; to have omitted the fundamentally 
important Solés de Merds, Memorial of Menéndez de Avilés— 
written about 1567, published in Spanish in 1893, and translated 
in 1923—is not justified. 

As a further and representative example, the list of “important 
works dealing with Mexico” which appeared in the twentieth 
century is hopelessly inadequate. Twenty-nine works by twenty- 
five authors are included in this list. To find mentioned (pp. 82-84) 
such works as those of the “syndicate writers,” Koebel and Enock, 
and such general histories as those by Leon, Fortier and Ficklen, 
and Zabre, and, at the same time to be unable to find mentioned 
any scholarly study by Mexico’s most erudite and productive his- 
torian of the twentieth century, Genaro Garcia, or of any of the 
many publications of Mexican authors that relate to Mexico since 
the Madero revolution, is an exhibition of the poorest judgment. 
Finally, one notes a complete failure to mention the published 
documentary collections relating to Hispanic America in the period 
from the sixteenth century on. 

The author introduces each historian and each history with an 
individual statement, or statements. However, these, in general, 
are vacuous in character, as, for example (p. 83): “In 1902 
Nicolas Leon brought out at Mexico City his Compendio. e 
Indeed, the author’s statements are so devoid of critical opinion 
concerning the mentioned works as to be valueless from that 
standpoint. Mere bibliographical lists, compiled in accepted bibli- 
ographical form, would have been as useful as, if not more so 
than, the author’s colorless statements, and might have been pub- 
lished in probably one-fourth or less space than that required 
under the procedure followed. 

CHarLtes W. Hacker. 
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